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Editorial 


SENTIMENTS THAT BUILD. 


Fairfax Harrison, president of the Monon Rail- 
way, has made the shipping world his debtor by his 
speech on “Some Grounds for Encouragement on 
the Railway Situation,” delivered before the Trans- 
portation Club of Indianapolis last month and pub- 
lished in the preceding issue of THe TRarric 
The address is noteworthy for at least 
two features—first, its inspiring optimism, and, sec- 
ond, its frank acknowledgment of the truth of cer- 
tain conditions that the public had. months ago 


Wortp. 


accepted as being grounded on fact. 
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Charges for this service . 


Mr. Harrison refuses to be frightened by the 
action of the Interstate Commerce Commission in 
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denying the carriers their hard-fought claim for an 
advance in rates. Instead, he is willing to see beyond 
the immediate refusal to grant the railroads some- 
thing they never had—a point sometimes overlooked 
in the clamorous cries of ruin and devastation that 
followed the announcement of those momentous 
decisions—and looking beyond he sees what has 
strengthened public confidence, what has soothed 
the tremors of financial institutions. He reads into 
the decision the interpretation of logical inference, 
if not of actual phraseology, and finds that the Inter- 
state Commerce Commission has said to the trans- 
portation interests of the East and middle West: 
“No, you can’t have this increase in rates now, but 
it is not because your credit is exhausted, not be- 
cause your monetary condition is so wobbly that 
we cannot in honesty ask the public to pour gold 
into a sinking ship, but because, despite your past 
sins of omission and commission, despite some of 
the glaring crimes that you yourselves have ad- 
mitted, despite the water with which some of you 
in the past have fertilized your stock and made two 
shares to grow where only one had bloomed be- 
fore—despite these things, the railroad business of 
the country is on such a solid foundation that to- 
day we do not believe the advance is necessary; 
to-day, we believe you have the constitution and 
the finances to weather what seems to us only a 
squall.” To use Mr. Harrison’s own phrase, “One 
could now almost endorse on a new issue of bonds, 
‘Security approved by the United States,’” and, he 
adds, “it was almost worth the disappointment over 
the adverse decision in the rate case to realize” that 
the national government will foster and protect the 
capital invested in railway expansion. 

The sane view of the situation, this desire to 
see the silver lining can, it would seem, have but 
one result: the creation of a better feeling, the elimi- 
nation of bitterness—and the concomitant leading 
to greater prosperity. 

But if this optimism is praiseworthy, the speak- 
er’s confession on the efficiency question shows an 
even higher degree of courage. “While,” he says, 
speaking of the million-dollar-a-day theory, “little 
serious consideration has been given to this claim, 
it is a fact that since Mr. Brandeis sounded his 
clarion, many responsibie railway managers, who 
had some difficulty in restraining their immediate 
indignation at the impertinence of the assertion, 
have been looking about with renewed energy to 
see where they can institute greater efficiency of 
operation.” This is an admission the general ship- 
ping public will hail with pleasure, a frank acknowl- 
edgment that will carry with it no humiliation. 
Public men, not anti-railroad, felt that there was 
much to be commended in what Mr. Brandeis had 
said. While they were not in a position to say what 
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was hyperbole and what unvarnished fact, in the 


claims for actual savings, they felt, as the railway 
managers mentioned, that it was worth looking into. 


This endorsement of their idea is bound to win 
Mr. Harrison and the railways more friends. 

The Brandeis problem is here to stay. Whether 
efficiency can save a million or a thousand a day, 
the public will demand that it be given a trial. And 
in demanding this, it will be well to remember that 
part of Mr. Brandeis’ statement that his detractors, 
in their eagerness to pooh-pooh his contentions, 
seem to have overlooked. We have been shouting 
of rates of returns, we have been crying that the 
railroad companies are making sufficient returns, 
that they should not be allowed a general advance 
until they have demonstrated that they have reached 
the limit of efficient operation. But what of the 
benefits of scientific management? Will not the 
public demand lower rates? That they would be 
entitled to lower rates because of this was not Mr. 
Brandeis’ position. He said, as long ago as last 
October, that the money investment in the property, 
the dead capital tied up, was entitled to one return, 
a limited reward, but the additional returns that 
live brains and efficient management brought should 
not be held at a low level, providing rates per se 
were reasonable. If this doctrine were preached 
more and efficiency scorned less, the ultimate re- 
sults for the railroads and “their defenseless stock- 
holders” would, we imagine, be greater. 

There is food for thought in what Mr. Harrison 
Says on scientific rate-making. It would be well 
if his remarks were taken more generally to heart. 
That the present rate system is often unexplained 
and inexplicable will have to be acknowledged 
If the railroads are to have some adequate protec- 
tion against the selfish greed of rival communities 
it would be well to have some more closely co- 
ordinated system of rate adjustment that by its 
inter-relations would defy individual assaults. Of 
what can be accomplished in this line, the New 
York-Chicago percentage scale and the storms it has 
weathered are a shining example. 

Finally, the American spirit displayed by Mr. 
Harrison in his conclusion leaves a pleasant flavor. 
The old story of Paul Jones is inspiring; the simile 
drawn most enheartening. Mr. Harrison places the 
railroads in a position where the shippers can meet 
them half way; where both parties can co-operate 
without either side being coerced. “The railways 
may still work out their salvation, but only if they 
will bend their energies more to increasing the effi- 
ciency of their methods—to intensive cultivation 
of their opportunities—than to resistance of de- 


creases which organized society has determined to 
enforce upon them.” 
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Washington, D. C., April 14, 
is only a platitude to say that 4 
ultimate result of a control of ratg 
by the Interstate Commerce (oy 
mission meant the reduction of coy 
petition. To the extent that ; 
meant a substantial parity of charge 
between all common centers on the 
same products, it carries out th 
intent of Congress to eliminate gs), 
cial privileges by rate manipulation, 
The Commission itself is a creation of the shipping 
interests primarily, and has been approved and endorse 
by the more conscientious railway men as a wholesome 
and necessary restraint within certain limits, and these 
are practically the latitude desired by shippers. 

In recent amendments to the law, Congress, for 
the reason perhaps of not interrupting competition en. 
tirely, excepted the natural water highways, and cer. 
tainly cherished the belief that water transportation 
would prevent oppressive rates by both an actual car 
riage of traffic, and the moral effect of increasing 
facilities later, This, of course, is true in so far as an 
independent ownership of competing interests exists, and 
to the degree that treasuries are entirely separate and 
to that degree selfish. In the argument before the Inter- 
state Commerce Commission recently relating to the 
long and short haul clause, it was most clearly shown 
that there is not only competition between carriers, 
water and fail, and carriers all rail, but between com- 
modities. The change in the fierceness of rate compe 
tition is that charges on traffic are alike to all on the 
same thing under the same circumstances, but the fact 
of commodity rivalry is the vibrant note of a new 
element. With it, to a certain extent, the Interstate 
Commerce Commission must reckon. 

In this reckoning, the Commissioners must of neces 
sity take commerce the way it has grown up, and not 
the way perhaps it ought to have grown, in the light 
of more experience. Placing markets on a fair align 
ment with each other, without too much regard for 
distance, is necessary in our general expansion of ter- 
ritory. To try to foster and expand manufacturing 
business badly located as to source of supply, is only 
a temporary phase of aid, but to accord the well-sit- 
uated plant in respect to raw material a fair and rea 
sonable rate basis on its output is right, and ought 
to be considered, too, from the vantage ground of 
commodity rivalry in the interest of the consumer. 

In our country consumers are of the widest range 
and varying tastes. In many cases the application of 
any systematic distance rate would mean the absolute 
prohibition of movement. The Commission cannot wel! 
consider a particular relation as between east and west 
bound rates, because the latter movement is to supply 
a population insignificant in comparison to the teeming 
markets of the East, seeking western products. Within 
the period” from 1900 to 1910, states along the line of 
the Southern Pacific Railway have increased in popv- 
lation 38 per cent, if we remember. This must be 
logically, because while rates may not have been prop 
erly aligned, there was an adjustment permitting @ 
continuous prosperity. In other words, the so-called 
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“Intermountain” rates higher than coast 
not so potential as to take away the ben- 
outbound tariffs, permitting shipments of 
all our markets and meeting successfully 
with products 100 miles away from its 


iniquity of 
charges was 
efit of the 
products to 
in Chicago 
merchants, 

As between Atlantic and Pacific coast terminal mar- 
kets, there is, regardless of railway ownership of ves- 


sels and railway wars against independent ships, a 
potential and effective competition between rail and 
water, It is true that the water-borne traffic is not 


large, comparing it with the aggregate of all the rail 
lines, but it is important compared with that of any one 
railroad. It is possible of greater expanse upon any 
marked increase in rates. If it is right to permit it, 
and that seems aside common sense to refute, the 
result of its influence must be reflected into the interior, 
somewhere in proportion to contiguity to the ocean. 
That reflection may be improperly graded, but this in 
no way affects the principle. In the proper gradation 
of this reflection is involved the reasonableness of the 
inland haul, a question to be considered by the Com- 
missioners on its own merits, and not, in our opinion, 
as a part of the application of the fourth section. 

In all the arguments the manufacturers and the 
growers, the substantial factors in prosperity and vital 
to wage earners and consumers, seem lost sight of in 
the plaints of wholesalers for protection by the Com- 
mission from the rivalry and inroads of new communities 
with more advantageous locations. With a constantly 
increasing output from the soil, with irrigation and 
reclamation all the time increasing the radius of west- 
ern fertility, and population pouring in to make homes 
in this productive country, there must be some whole- 


some philosophy in the general policy of transcontinental 
lines. 


The merit of rates in and of themselves is not 
considered here, as the question is not a part of the 
principle covering the fourth section. It may be prop- 
erly suggested that the question of independent owner- 
ship of vessels is worth public consideration, and seri- 
ously, although this may be controlled by the regulation 
of water transportation and the granting Commissioners 
power to name a minimum rate. It is well to face 
the minimum rate theory as one of the future petitions 
to Congress. W. B. B. 


COMPLAINS OF DISCRIMINATION. 


Sacramento, Cal., April 14.—Allegation that the 
Southern Pacific Company discriminates against San 
Francisco in the matter of rates on clay products was 
made in a complaint recently lodged with the state rail- 
road commission by the Steiger Terra Cotta Company 
of Lincoln. It is averred that the rate from Lincoln 
and Sacramento to San Francisco is $1.25 per ton, while 
the rate in the opposite direction is $3.10. A reduction 
in the rates to Sacramento and Lincoln is asked. 


SENATE RECEDES ON COMMERCE COUNSEL. 


Des Moines, Ia., April 14.—It is understood that the 
Senate conferees have receded from their stand with 
respect to the appointment of a commerce counsel under 
the proposed Cunningham law. The report now is that 
the appointment will rest with the state railroad com- 
mission and not with the executive council. 
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DECISIONS OF COMMISSION 


Interstate Board Hands Down Rulings in Con- 
tested Cases 


Ex-Lake Grain Rates Upheld 


OPINION NO. 1527 
No. 3575. 
(20 I. C. C. Rep. 504.) 
BOARD OF TRADE OF THE CITY OF CHICAGO 
vs. 
ATLANTIC CITY RAILROAD COMPANY ET AL. 
No. 3319. 
NEW YORK PRODUCE EXCHANGE 
vs. 
NEW YORK CENTRAL & HUDSON RIVER RAILROAD 
COMPANY ET AL. 
Submitted March 18, 1911. Decided April 4, 1911. 
Complaints herein attack what are known as ex-lake rates on 
grain from Buffalo to eastern points; in No. 3575 the com- 
plaint is directed against both domestic and export rates, 
while in No. 3319 export rates alone are involved; upon the 
facts disclosed by the record, and for the reasons given in 
the report, both the complaints are dismissed. 

Chester Arthur Legg and W. M. Hopkins, for Chicago 
Board of Trade, complainant.. 

Baldwin, Wadhams, Bacon & Fisher, for New York 
Produce Exchange, complainant. 

Arthur George Brown and John B. Daish, for Baltimore 
Chamber of Commerce, intervener. 

George A. Schroeder, for Milwaukee Chamber of Com- 
merce, intervener. 

George H. Evans, for Indianapolis Board of Trade, 
intervener. 

M. F. Doyle, for Cleveland Grain Company, intervener. 

T. A. Grier, for Peoria Board of Trade, intervener. 

L. Richards, for Quaker Oats Company, intervener. 

J. L. Seager, Edgar H. Boles, H. A. Taylor, O. E. But- 
terfield and Clyde Brown, for Cleveland, Cincinnati, Chi- 
cago & St. Louis Railway Company and others. 

Ernest S. Ballard, for New York Central Lines. 


Report of the Commission. 
PROUTY, Commissioner: 

Both the above complainants attack what are known 
as ex-lake rates upon grain from Buffalo to eastern 
points. In No. 3575 the complaint is directed against both 
domestic and export rates, while in No. 3319 export rates 
alone are involved. The two cases were heard together 
and may be disposed of in a single report. 


Domestic Rates. 


Grain can move from the western field of production 
to the eastern point of consumplioa either by some all- 
rail route or by what is known as the rail-and-water route. 
In the latter case it is carried from the point of production 
to some port upon the Great Lakes, like Chicago or Duluth, 
by rail; is taken from the western lake port by water to 
some eastern lake port, of which Buffalo is the principal 
one, and is thence transported by rail to destination. When 
grain takes the all-rail route it may pass through Chicago 
cr it may reach its destination without entering that mar- 
ket. If it takes the rail-and-water route, it must move 
through some lake port, of which Chicago is the largest. 
It is, therefore, for the advantage of Chicago that such 
rates should be maintained as will permit grain to move 
by the water route. The Board of Trade of that city, which 
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is an organization having in charge the grain interests of 
that community, insists that rates are now so constructed 
as to divert traffic from the water route to the all-rail route 
and that this results in undue prejudice against that local- 
ity. 

The position of the complainant will be best understood 
by an illustration drawn from the rates now in effect. The 
rate on wheat from Chicago to Boston is, at the present 
time, 18 cents per 100 pounds. If this grain moves by the 
New York Central Lines it would pass through the city of 
Buffalo en route and would be transported from Buffalo 
to Boston by the New York Central & Hudson River Rail- 
road. For this service that carrier would receive, under 
the present adjustment of rates, 7.9 cents per 100 pounds, 
that being its division of the joint through rate after all 
allowances have been made for terminal expenses, etc. 
This figure is taken from the brief of the complainant and 
is sufficiently accurate for the purpose of illustration. 

By ex-lake rates are meant those rates which apply 
upon grain reaching Buffalo from the west by water. The 
present ex-lake rate on wheat from Buffalo to Boston is 
13.3 cents per 100 pounds. This ex-lake rate includes ele- 
vation; that is, the taking of the grain from the ship into 
the elevator and again loading it from the elevator into the 
ear, for which the charge is % cent per bushel, or, in case 
of wheat, .83 of 1 cent per 100 pounds. When this absorp- 
tion is deducted from the ex-lake charge the carrier re- 
ceives for handling the grain from Buffalo to Boston about 
12.5 cents per 100 pounds. The cost of transporting to Bos- 
ton.the wheat which has reached Buffalo by lake is to every 
practical intent the same as that of transporting the wheat 
which has come to Buffalo by rail, and the complainant 
insists that when the New York Central charges for 
handling the ex-lake wheat 12.5 cents, while it handles the 
<ll-rail grain for 7.9 cents,it is guilty of an unjust discrim- 
ination against the lake grain, and, therefore, against the 
city of Chicago, which is interested in moving the grain 
by water. 

The defendants reply that their ex-lake rate from Buf- 
falo to Boston is reasonable; that the rate from Chicago 
to Boston is competitive, and that the division which they 
are willing to accept from Buffalo to Boston as the price 
of engaging in this competitive business ought not to be 
used as the standard by which to measure the reasonable- 
uess of their ex-lake rate from Buffalo. In passing upon 
the validity of this defense we may first inquire whether 
the ex-lake rate to Boston is reasonable in and of itself. 

The present domestic ex-lake rate from Buffalo to Bos- 
ton is 8 cents per bushel, equivalent to 13.3 cents per 100 
pounds; from Buffalo to New York, 6.5 cents per bushel, or 
10.8 cents per 100 pounds. These rates apply not only to 
terminal points, but to interior destinations, which ordinar- 
ily take the port rate. 

The movement from Buffalo upon the domestic rate is 
io some extent in large quantities to terminal points, but 
there is also an extensive distributing movement under 
which grain moves from Buffalo in single carload lots to 
the point of consumption. The ton-mile revenue produced 
runs from 5 mills to 6.5 mills. The cost of moving this 
ex-lake grain is the same as the cost of moving lecal grain 
originating or received at Buffalo, except that in case of 
business from the lakes the carrier absorbs, as a part of 
its rate, the elevation charge of % cent per bushel, and, 
therefore, in effect, performs this service in addition to its 
transportation, If the reasonableness of this rate is to be 
determined by the cost to the carrier, there is no reason 
why the ex-lake rate should be lower than the local rate. 
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in the Banner Milling case, 19 I. C. C. Rep. 128, to which 
reference is subsequently made in this report, we consid. 
ered the rate upon flour from Buffalo to Boston and New 
York and finally reached the conclusion that a rate of 13 
cents to Boston would not be excessive. Ordinarily the 
same rate applies to the movement of wheat and flour, and 
if we are to adhere to this rule and to our decision in the 
Banner Milling case, we must hold that, while domestic 
ex-lake rates are liberal, they are not so high as to be 
pronounced unreasonable. 

This wheat moves from Chicago to Buffalo largely by 
tramp steamer, and the rate under which it moves is sub- 
ject to the- most active competition. While many attempts 
have been made to control this competition, they have 
never succeeded, and the resulting rate was during the sea- 
son of 1910 pérhaps lower than for any previous season. 
It was said that wheat had moved for about 1.25 cents per 
bushel. It will be seen, therefore, that the resulting 
through rate from Chicago to Boston by lake and rail is a 
reasonable one, and, furthermore, that it is materially 
lower than the all-rail rate. 

It also appeared that this avenue of transportation is 
available under the present rates, and that very large quan- 
tities of grain seek that avenue at the present time. 

It should be noted in this connection that the thing in 
which the public is primarily interested is the price of the 
transportation. It is for the interest of the consumer and 
the producer that the cost of carriage should’ be reason- 
able; it is not of much importance by what route the traffic 
is handled, unless the effect of the rate adjustment is such 
as to deprive the public of proper facilities or to shut up 
the water avenue and thereby perpetuate unreasonable 
rates by rail. While, however, it is of no special concern 
to the general public whether this grain moves through 
Chicago or through some interior market like Peoria, it is 
the right of each market to insist upon an adjustment of 
rates which is, upon the whole, just to it. The Chicago 
board of trade did not in the present case urge that the 
ex-lake rate was unreasonable, but it did insist that the 
adjustment of rates was unduly discriminatory against that 
market. Its claim was that the ex-lake rate from Buffalo 
was a part of a through transportation from Chicago, and 
that the line east of Buffalo had no right to impose upon 
that through traffic which came by water a higher rate 
than was imposed upon similar traffic which came to Buf- 
falo by rail; and this is the real question which we are 
called upon to decide in passing upon the domestic rate. 

It is well understood that rates on grain and grain 
products from Chicago to the various Atlantic ports from 
Norfolk north are competitive, and that whenever the rate 
to any one of these ports is fixed, that to all the others 
must be, and always is, correspondingly adjusted. Grain 
can be transported from Chicago to New York City via 
the Great Lakes to Buffalo and from thence via the Erie 
Canal and the Hudson River. This route originally fixed 
ithe grain rate from Chicago to the seaboard, and while 
in recent years the competitive influence of the Erie Canal 
aas to a considerable extent disappeared, the existence of 
that waterway still produces a profound effect upon grain 
rates. It will not be challenged, certainly not by the gen- 
tlemen. who so forcibly presented the case of the Chicago 
board of trade, that all grain rates from Chicago to At 
lantic seaboard territory, including Boston, are highly com- 
petitive. : ute 

The New York Central & Hudson River Railroad be- 
gins at Buffalo and first receives grain coming from Chi- 
eago at that point, but it is part of a through route oper- 
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Which ated by the New York Central system, which handles the that the ex-lake rate from Buffalo ought not to exceed the 
bnsid- grain all the way from Chicago to Boston. If the grain carnings of the rail line beyond Buffalo, to Bigbee & War- 
New moves by rail, this system has the entire haul from Chi- rior Rivers Packet Co. vs. M. & O. R. R. Co., 60 Fed. Rep. 
of 13 cago, while if it moves by lake to Buffalo and by rail from 545. 
y the Buffalo, it only enjoys the haul from Buffalo to destination. The defendant in that case had a published rate of 80 
F, and It may, therefore, be for the interest of this company to cents per compressed bale for the movement of cotton from 
Mm the make such rate from Chicago as will move the traffic by Mobile to New Orleans, and the reiator presented 400 bales 
hestic rail, although that portion of the line from Buffalo to Bos- of cotton for shipment at that rate. The defendant de- 
to be ion receives less earnings than as though the grain were’ clined to receive it for less than $1.25 per bale, stating as a 
taken up for the first time at Buffalo. reason that the relator was a water carrier which had 
ly by But what is even more significant is the fact that the brought this cotton from Demopolis, a point on the Bigbee 
B sub- New York Central system from Chicago through Buffalo River, to Mobile, and that the defendant had agreed with 
em pts to Boston must handle this business upon a rate made by’ the Louisville & Nashville Railroad Company and other 
have some line from Chicago to the seaboard which does not rail carriers not to transport cotton reaching Mobile by 
© sea- serve Buffalo, or at least which cannot handle grain from water from points on Alabama rivers for less than $1.25 
bason. Buffalo to advantage by rail. This line obtains no part of per bale. 
ts per the traffic which goes by the Great Lakes to Buffalo, and The court held that this agreement was in violation 
ulting must make a rate in competition with the lake-and-rail rate of the second and third sections of the act to regulate 
is a in order to obtain a part of that traffic. A road like the commerce, and, therefore, unlawful, and that the defendant 
prially Delaware, Lackawanna & Western, which is not financially must receive and transport this’cotton for its established 
interested in any railroad operating between Chicago and rate of 80 cents per bale. 
son is Buffalo, and to which it is, therefore, a matter of indiffer- This case is in no respect an authority for the propo- 
‘quan- ence whether it receives the grain at Buffalo from a water ition contended for by the complainant. Under its doc- 
= | or a rail connection, is, nevertheless, compelled to join rine there might be some question whether the defendants 
with some rail line west of Buffalo ir making this through could apply a different rate to ex-lake grain from the estab- 
‘ rate and to receive as its division a less sum than the local jj,heq local rate from Buffalo, although the case does not 
tate from Buffalo as the only condition upon which it can in terms so hold, but it goes no further. If, for example, 
indulge in through-rail business from Chicago. It seems ome railroad had led from Demopolis to Mobile and that 
plain that the all-rail rate from Chicago east competes with railroad, together with the Mobile & Ohio, had established 
the lake-and-rail rate, and that, therefore, the division of , joint rate on cotton from Demopolis to New Orleans 
the line east of Buffalo cannot be made the standard by inder which the Mobile & Ohio received for its division a 
which to fix a reasonable rate from Buffalo. iess sum than 80 cents per bale, this would have afforded 
If the rate to Buffalo were reduced, the effect would ,, conclusive reason for reducing the local rate of 89 
be to make the cost of transportation via the lake-and-rail cents from Mobile to New Orleans, much less for requiring 
route less than at present, which must lead to a corre- ine Mobile & Ohio to transport the cotton of the packet 
sponding reduction of the all-rai] rate, provided the rail company for the amount of its division. 
carriers are to compete for that business; but this would In the Banner Milling case, 14 I. C. C. Rep. 398, we con- 
in no respect benefit the city of Chicago, and it is exactly sidered an advance in the rate on flour from Buffalo to 
“ this thing against which that market protests. The claim Wey york from 10 to 11 cents, and from Buffalo to Boston 
_ gy by the oe Soy i of the board wa raog of und New England points from 12 to 13 cents. It was there 
- cago in a great variety of forms was that the rail line 614 that the advance was unjustifiable, and carriers were 
: east of Buffalo should charge the same for the further 4 rdereq to restore the 10-cent rate. This case rested largely 
pepon transportation of lake grain as for rail grain, the cost of pon the fact that the flour to which the advanced rate 
-. the service being the same. Manifestly, this cannot be applied was ground from grain which reached Buffalo by 
so unless rai] carriers from Chicago are to withdraw from ,.ter that the rate on flour from Buffalo had been ad- 
pare this competition or unless the lines west of Buffalo will peices while there had been no corresponding advance 
ad sustain the entire shrinkage, giving to their connections jy the rate paid by the competitors of Buffalo, who ground 
grain east of Buffalo a division equivalent to the local from that, go.:+ at other points from the same wheat. 
ae maction point. Subsequently, in the Jennison case, 18 I. C. C. Rep. 


This Commission has uniformly held that the division 
of a through rate was not a matter of concern to the pub- 
lic, and that while it might be looked to for certain pur- 
poses, it should not ordinarily be made the standard of 
reasonableness or the measure of discrimination. The 
total rate is the thing of consequence, not the manner in 
which that charge may be shared among the different par- 
ties to it; and this could hardly be better illustrated than 
by the present instance. If lines west of Buffalo were to 
make the entire shrinkage, allowing to lines east of Buffalo 
divisions equivalent to the local from Buffalo, this ground 
of complaint would be removed, but the complainant would 
be in no respect benefited. The true inquiry is whether, 
tpon the whole, there be an unjust discrimination, and we 
are hardly prepared to find that such a discrimination does 
of necessity arise out of the fact that these all-rail carriers 
insist upon meeting the lake-and-rail rate. 

The complainant refers, in support of his contention 


113, the rates on flour from Minneapolis, Duluth and other 
northwestern points were brought to the attention of the 
Commission, the claim being that those rates had been 
advanced upon the Great Lakes until the rate charged for 
the transportation of the products of wheat was too high 
in comparison with that charged by the same carriers for 
the transportation of the wheat itself from the western 
lake ports to Buffalo. After an exhaustive examination 
of the matters involved, we reached the conclusion that 
this claim was well founded, and we ordered a reduction 
of the lake-and-rail rate on flour from Duluth to the At- 
lantic seaboard. 

Thereupon a petition for rehearing was filed in both 
the Jennison case and the Banner Milling case. The car- 
riers urged with great earnestness and produced evidence 
tending to show that to reduce the lake-and-rail rate as 
proposed in the Jennison case would have the effect of 
reducing all flour rates, and, consequently, all grain rates 





i be- 






cuca tt Naha ai 


640 THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


is in effect from Chicago what is known as a “reshipping” 
rate, which applies to all grain loaded at Chicago, with the 
exception of certain instances where the transit rate still 
applies. The published rate from Chicago is therefore to- 
day, both export and domestic, the rate which actually 
moves the traffic, and we have, for the first time, in the 
published tariff a statement of the actual rates of various 
kinds from Buffalo and Chicago. 

It should further be noted that until recently the pub- 
lished rate has not been maintained. The published ex- 
lake rate from Buffalo, for example, never fell for any 
considerable time below 4 cents per bushel on wheat, but 
we know from investigations conducted by this Commis- 
sion that the actual rate, especially as applied to the ex- 
port movement, fell as low as 2.75 cents per bushel, and 
did not probably average for the entire season much in 
excess of 3 cents. 

It will be seen from an examination of the above 
table that while there were temporary differences between 
export and domestic in the ex-lake rate before 1908, there 
was no settled practice until that year by which a different 
rate was applied. During that season of navigation and 
since the export rate has been uniformly 1 cent below 
the domestic. 

When it is remembered that, as a rule, the published 
export rate had, previous to 1908, never exceeded 5 cents 
per bushel; that it had sometimes been as low as 4 cents, 
and that the actual rate had been less than the published 
rate, it will be seen that the cost of transporting export 
wheat from Buffalo to New York is very materially 
greater to-day than in the past. 

It has been already noted that grain afloat upon the 
Great Lakes may move all-water to Montreal. It was 
stated in the course of this hearing that at the present 
time ships carrying 80,000 bushels of wheat could load at 
the dock in Chicago and unload at the dock in Montreal, 
and that the rate of transportation via this water route did 
not exceed 3.5 cents per bushel. 

Grain afloat may reach New York via the Erie Canal, 
and this formerly was a most important factor in the 
grain-rate situation, since the cost of transportation to 
New York harbor was largely determined ty the cost of 
carriage from Buffalo via:the Erie Canal, which fixed the 
rail rate to New York and thus in fact made the rate to 
all other ports. At the present time the Erie Canal for 
practical purposes is out cf commission. The state is ex- 
pending a large sum of money in the imprevement of 
that waterway with a view to making possible the use 
of very much larger barges than can at the present time 
be employed and thereby cheapening the cost of trans- 
portation. Pending these improvements, which are now 
in progress, no one will buy equipment of the type which 
can now be used, since within a few years that must be- 
come entirely obsolete, and the present equipment is in- 
sufficient to provide any substantial competition by that 
route. It seems probable that this decline in competi- 
tion via the Erie Canal is largely responsible for the in- 
crease in ex-lake rates, both export and domestic. 

The New York Produce Exchange claims that the ef- 
fect of recent increases in ex-lake export rates, taken in 
conn3ction with the all-water route to Montreal, which has 
been developed largely within the last few years, has been 
to so cheapen the cost of handling grain through Montreal 
as compared with New York that the export business is 
leaving the port of New York for the port of Montreal, and 
that in the very near future the export grain movement 
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through New York will be reduced to a practical nullity, 
In evidence of this it introduces certain tables showing 
the comparative movement through these ports in recent 
years. The following table gives the percentage of total 
wheat exports through the ports named for the years 
named: 


PERCENTAGE OF TOTAL EXPORTS. 
Phila- Balti- 


Year. Montreal. New York. Boston. delphia, more, 
ind 3 6p Kinin keel 28.36 28.69 12.33 11.46 12.59 
SRR 33.3 30.57 14.52 9.44 9.88 
BOGE sca Wao Geta dd 30.99 30.57 13.30 14.56 10.02 
Bt teak © Oe 900 43.38 23.09 6.62 14.03 11.83 
pC a ery a 52.34 19.35 9.78 11.41 6.89 
pCR ee ee 54.16 15.98 8.47 10.73 10.66 


The table below gives the total number of bushels 
handled for the same years through New York and Mon- 
treal, with the percentages for each year: 











Quantity in bushels. Percentage. 
Year. New York. Montreal. Total. New York. Montre sal, 
Sea's ena 17,085,718 16,888,505 33,974,223 50.28 49.72 
1906........12,691,701 13,842,586 26,534,287 47.83 52.17 
0 eee 17,875,700 18,122.009 35,997,709 49.66 50.34 
ee 16,211.918 30,461,347 46,673,265 34.74 65.26 
pe eee ee 9,247,913 25,031,635 34,279,548 27,00 73.00 
(ee 6,026,421 20,420,084 26,446,455 22 .79 77.29 


The exports of wheat grown in the United States 
are decreasing, owing to the fact that our home con- 
sumption is steadily increasing, Upon the other hand, 
the Canadian northwest is developing an enormous 
wheat acreage, which is increasing rapidly the quantity 
of wheat exported from Canada. It is urged that the 
location of this wheat is such that it should naturally 
move out through Montreal and not through an Ameri- 
can port of export. As bearing upon this suggestion 
the following tables are given showing exports of wheat 
grown in the United States and also wheat grown in 
Canada through the ports of New York and Montreal. 
In examining these tables it should be borne in mind 
that during the year 1910 there was in effect through 
New York an export rate of 4 cents per bushel from 
Buffalo applicable to Canadian wheat in bond, but not 
to American wheat. 


WHEAT GROWN IN THE UNITED STATES. 
Quantity in bushels 

















——exported from 

Year. New York. Montreal. New York. Montreal. 
Dats ss tet onhn ool 10,454,682 949,155 97.7 8.: 
PEA Sac bew bb Ce OwWeseks 15,252,783 4,774,267 76.2 23.8 
ROR 6.6.h i Ons fad vaiceus 13,902, 028 10,908,195 56.1 43.9 
ss binges 0s 6 eens 7,411,214 10,731,428 40.9 59.1 
BOONES ois ess db SSS 1,303,696 3,882,885 25.1 74.9 

WHEAT GROWN IN CANADA, 
. Quantity in bushels 
exported from Percentage.—— 

Year. New York. Montreal. New York. Montreal. 
jt’ YAM sire, oe 2,237,019 12,893,431 14.8 85.2 
| ae ee ee 2,622,917 13,347,742 16.4 83.6 
Ms Couke s&s us. Vrouw 2°309,890 19,553,152 10.6 89.4 
WO ass 0 6 cated ste ee 01009 she 1,836,699 14,300,137 + 11.4 88.6 
Ds i ain ce ae unad ents 4,732,725 16,537,149 22.3 77.7 


It is impossible to study the figures in the fore- 
going tables without the conviction that the trend of the 
export wheat business, even in wheat produced in the 
United States, is steadily from American ports to Mon- 
treal, and it is impossible to attribute this to any other 
cause than the inland rate of transportation. 

In every respect, except the cost of carriage to 
the port of export, New York has the advantage of 
Montreal. Montreal is a winter port, not available dur- 
ing several months of the year. At all times in the 
year the cost of insurance from that port is much 
higher than from New York, owing to the perils of 
navigation upon the River St. Lawrence. The shipping 
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facilities of New York are much better than Montreal. 
New York reaches many points of consumption to which 
there is no direct service from Montreal, and the rate 
of transportation itself is usually lower from New York. 

In addition to transportation facilities, New York is 
a great grain market, with large elevator capacity, 
where wheat can be stored during the period of lake 
navigation for export later in the season. All these 
circumstances, say the New York grain interests, should 
give to that port a large part of the export business. 
They have therefore earnestly appealed to the carriers 
to establish a rate which will permit them to handle 
a portion of that traffic, and, not succeeding in that 
quarter, have now come to this Commission with the 
same prayer. 

So far as the case of the complainant can be estab- 
lishe@ by showing the necessity for the rate demanded 
the case of this complainant has been made out, We 
are impressed with the thought that New York cannot 
permanently retain its export grain business in anything 
like the same relative volume as in years gone by 
upon the present adjustment of rates. It asks that the 
carriers establish, during the period of navigation, a 
rate of 4 cents per bushel from Buffalo. Whether this 
rate would enable New York to hold its own as against 
Montreal is doubtful, but it would certainly be much 
preferable to the present rate of 5.5 cents. 

The carriers decline to accede to this request for 
two reasons. 

They say that 4 cents per bushel is not a re- 
munerative rate, and that they prefer to allow the 
business to go elsewhere rather than establish this rate. 

The ex-lake rate includes elevation at Buffalo; that 
is the cost of transferring the grain from the vessel 
to the elevator and from the elevator to the car, for 
which a uniform allowance of one-half cent per bushel 
is made by the carrier to the elevator. This leaves for 
the rate of transportation 3.5 cents per bushel. 

The rate also includes at the city of New York a 
delivery alongside the ship. At New York grain is not 
loaded from the elevator into the vessel as it is at 
most other ports, but is barged from the car to the 
ship, into the hold of which it is transferred by a 
floating elevator. The testimony indicates that this addi- 
tional service costs from one-half cent to 1 cent per 
bushel, and the carriers insist that this is an extraor- 
dinary item which should also be deducted from the 
rate before the real transportation charge is reached. 
If it be assumed that the cost of lighterage in New 
York harbor is one-half cent per bushel, we have left 
for the transportation charge proper, from Buffalo to 
New York, 3 cents per bushel, equivalent to 5 cents 
per 100 pounds, and yielding, for a distance of some- 
thing over 400 miles, a return of 2.5 mills per ton-mile, 
which is, upon its face, an extremely low rate of trans- 
portation. 

The complainants urge that this export wheat is 
moved in large lots from Buffalo to New York—usually 
in trainloads—to which the carriers reply that this is 
not an advantage but rather a disadvantage, since they 
are obliged to provide facilities for the handling of this 
traffic at a particular time in order that connection 
may be made with the exporting vessel, This neces- 
Sitates the parking of cars at Buffalo and the handling 
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of an unusual amount of traffic which may interfere 
with their other business. 

The average carload of wheat is about 1,000 bushels, 
yielding, at 3 cents a bushel, $30 per car. Fifty cars can 
be moved in a train from Buffalo to New York by most 
routes, amounting, per trainload, to $1,500. The mere cost 
of moving that train is much less than this amount, If no 
account be made, therefore, of the expenses other than 
those of the movement, there is a profit. 

The complainants point to the fact that in former years 
the published rate was but 4 cents per bushel and that 
carriers often accepted as low as 234 cents per bushel for 
handling this business. They further suggest that while 
the rate of 4 cents was in effect in 1908, applicable to all 
wheat, and in 1910, applicable to Canadian-grown wheat, 
these defendants were anxiously soliciting the business. 

It should also be noted that if lighterage in New York 
harbor be disregarded the carrier of ex-lake grain from 
Buffalo would receive, at 4 cents per bushel, 3%4 cents after 
deducting elevation at Buffalo, and that this is slightly in 
excess of its division of the present export rate of 13 cents 
from Chicago, which the carrier voluntarily makes for the 
purpose of participating in that business. 

It seems probable that 4 cents per bushel yield all 
things considered, a substantial profit over the cost of the 
movement. If the carrier has surplus facilities not other- 
wise demanded, it would find business upon that rate to its 
advantage; it may be doubted whether additional facilities 
could be provided for the handling of this traffic at that 
figure. 

The real reason why these defendants decline to ac- 
cede to the request of the New York interests for the 4-cent 
export rate seems to be the fear upon their part that the 
result of complying with that request would be to disor- 
ganize the general rate structure upon grain and grain 
products from the West to Atlantic seaboard territory. 

In 1908 the defendants, upon the insistent request of 
the New York gtain interests, did establish and maintain, 
for 57 days, an export rate of 4 cents per bushel. This 
rate was withdrawn because the defendants believed that 
its continuance would result in a reduction of the rates 
from the West upon grain and grain products. During the 
season of 1910 a rate of 4 cents was applied to the move- 
ment of Canadian grain in bond, but the defendants are 
satisfied that no distinction can be maintained between 
Canadian and American wheat, and, therefore, upon a view 
of the entire situation, have declined to restore the 4-cent 
rate. 

The difference between the domestic and export rate 
from Chicago at the present time is 3 cents per 100 pounds. 
The difference between the export and the domestic rates, 
ex-lake, at the present time is 1 cent per bushel, or .6 of a 
cent per 100 pounds. It will be seen, therefore, that the 
aifference in export rates where the wheat moves by the 
Great Lakes from Chicago is much less than the difference 
where it moves all rail, At 4 cents per bushel the differ- 
ence would still be in favor of the all-rail route. 

American millers insist that to make a rate of 4 cents 
on wheat without a corresponding rate upon the product 
of wheat is to discriminate against the home miller in favor 
of his foreign competitor. It cannot be denied that the 
result of making a lower transportation charge on the 
wheat than upon the flour to foreign destinations does oper- 
ate in favor of the foreign miller, but it must also be recog- 
niezd that the cost of transporting wheat by water is less 
than the cost of transporting flour by water, and that 
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wheat will move to the foreign consumer in the form of 
wheat cheaper than it can be moved in the form of flour, 
unless the government sees fit to make an arbitrary rule 
that whatever carrier transports wheat at a certain price 
shall carry flour at the same price, which is not suggested. 
This wheat will move abroad through the port of Montreal 
if it does not move through the port of New York, and it 
is doubtful whether the claim of the miller and of the 
western raiiroad that the effect of this 4-cent ex-lake 
export rate would be discriminatory toward them is well 
taken. It would not materially increase the amount of 
wheat which will be exported; it would simply determine 
whether that wheat should flow through an American or 
a Canadian port of export. 

We are inclined to think that, under all the circum- 
stances, these carriers might well establish, during the 
period of navigation, a 4-cent ex-lake export rate upon 
wheat and corresponding rates upon other grain, but the 
rate itself is so low, the margin over and above the cost 
of operation is so narrow, that we do not feel warranted 
in making this requirement. Whether it shall be estab- 
lished is a matter of policy which must be left to the car- 
riers themselves, and not a matter of right which may be 
demanded by the port of New York. When the improve- 
ments in progress upon the Erie Canal are completed that 
waterway will undoubtedly determine the rate at which 
grain shall be carried from Buffalo to tidewater. 

The grain interests of the city of Baltimore have inter- 
vened in this proceeding. They join with the New York 
Produce Exchange in asking that a 4-cent rate be estab- 
lished from Buffalo to New York, but they insist that the 
differential in favor of Baltimore which now exists upon 
this ex-lake business should be wider. 

Some years ago railroads transporting ex-lake grain 
from eastern lake ports to Baltimore, Philadelphia, New 
York and Boston became involved in a controversy as to 
the relative rate upon which that traffic should be handled 
to the various ports, which resulted in a serious rate war. 
The question was finally submitted to this Commission, 
which, after careful consideration, expressed the opinion 
that a differential of three-tenths of a cent per bushel 
should be allowed Baltimore upon this traffic. 11 I. C. C. 
Rep., 13. The city of Baltimore now shows that under 
this differential no ex-lake grain moves through the port of 
Baltimore, and it asks that whatever the rate may be 
the differential in favor of that port be increased. 

All the ports interested were parties to the proceed- 
ing by which that differential was originally fixed, and all 
are interested in any change in the differential. We do 
not feel that we ought to reconsider the conclusion then 
reached, except upon some proceeding to which all these 
ports are parties, and in which a thorough reinvestiga- 
tion of the whole subject is made. It was stated upon 
this hearing that the port of New York was also dissatisfied 
with the conclusion reached by thé Commission touching 
these port differentials, and that a complaint was now 
being prepared by the New York Produce Exchange which 
would present the subject anew. However that may be, 
the intervening petition of the city of Baltimore will be 
at this time dismissed without prejudice to the right of 


that locality to urge, in some subsequent proceeding, the 
ground taken here. 


The petitions in both the cdses are also dismissed. 
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Rules on Millinery Regulations 


OPINION NO. 1526 
No. 2917. 


(20 I. C. C. Rep., 498.) 
MILLINERY JOBBERS’ ASSOCIATION 
vs. 

AMERICAN EXPRESS COMPANY ET AL. 


Submitted April 7, 1910. Decided February 13, 1911. 


1. As damage claims increase the expense of carriage and thus 
affect the rates, it is reasonable and to the interest of the 
general shipping public as well as of the carriers to dis- 
courage shipping methods and the use of shipping cases 
that are lacking in safety. On these grounds and upon 
the facts disclosed by the record; Held, That the clas- 
sification rule of the defendants applying minimum weights 
on shipments of merchandise, and more particularly milli- 
nery, packed in ordinary pasteboard or strawboard boxes, 
is not unreasonable; nor is the rule unreasonable that 
provides for the refusal of such shipments’ when not 
crated. ‘ 


2. The classification rule of the defendants applying minimum 
weights on shipments in corrugated paper or pulp cartons 
of certain sizes, when uncrated, instead of assessing the 
charges on the basis of their actual weights, found unrea- 
sonable. 

The needless complexity of rules in the general classifica- 

tions of express companies commented upon. 

Cassoday & Butler for complainants. 

Charles W. Stockton and Harry S. Marx for de- 
fendants. 

T. B. Harrison, Jr., for American Express Company, 
National Express Company, and Adams Express Com- 
pany. 

Alexander & Green for Wells, Fargo & Co. 

O’Brien, Boardman, Platt & Littleton, George W. 
Field and William W. Collin, Jr., for United States 
Express Company. 

Stewart & Shearer for Southern Express Company. 

J. L. Minnis for Pacific Express Company. 


Report of the Commission. 


HARLAN, Commissioner: 

The rules and regulations complained of here affect 
the charges of the defendants on all light and bulky 
shipments of what is referred to in express tariffs as 
general merchandise matter. In this proceeding, how- 
ever, we are concerned only with their effect upon the 
millinery traffic. The rules now before us in a revised 
form were made effective on August 1, 1909, but some 
of them were put in force as long ago as May, 1906. 
Stated briefly, their purpose was to provide minimum 
weights ‘on light and bulky merchandise when shipped 
in pulp or corrugated paper cartons, exceeding certain 
dimensions, or when shipped in strawboard or pasteboard 
boxes and inclosed in crates, exceeding certain dimen- 
sions. The rules also provide for the refusal of such 
shipments when in containers of that character ex- 
ceeding certain other dimensions. The complaint made 
is that the rules and regulations are unreasonable and 
result in discriminatory and excessive transportation 
charges, 

It may be inferred from the record that while styles 
in millinery rapidly change, the greater part of such 
traffic is substantially the same now in general char- 
acter and bulk as it was 30 years ago. In recent years, 
however, new methods of packing their shipments have 
gradually been adopted by the wholesale milliners. 
The increasing cost of lumber, as the record seems to 
indicate, has led the box makers to furnish to the trade 
wooden shipping cases and crates that are less sub- 
stantially made than formerly. Moreover, instead of 
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using wooden boxes, the jobbers of millinery in recent 
years have resorted to the practice of using wooden 
crates, more or less flimsy and unsatisfactory in char- 
acter, to inclose and protect the thin pasteboard boxes 
in which they pack feathers, ribbons and other diversi- 
fied materials used by retail millinery establishments. 
The record shows that, as a result of these methods 
of packing their shipments, the defendants have been 
subjected to a serious increase in the claims made 
against them for damages occasioned by the loss or 
injury of the merchandise in transit. The use of such 
packing materials has also had the effect of appre- 
ciably reducing the revenues of the defendants, because 
of the reduction in the average weight of millinery 
shipments when made in the lighter containers, 


During the year 1896 the wholesale shippers of mil- 
linery goods commenced to use what are known as 
pulp or corrugated paper cartons, in contradistinction 
to what are commonly known as pasteboard or straw- 
board boxes. Corrugated cartons, as we here use the 
phrase for convenience, are built up of heavy layers of 
pasteboard between which corrugated paper is inserted 
to add strength and thickness and thus increase their 
ability to withstand contact and blows when in transit. 
Such cartops are shown by the record to make a rea- 
sonably substantial and convenient packing box, and, 
as the defendants concede, are regarded with favor 
by carriers quite generally. From the standpoint of 
the shipper they have several advantages. Their cost 
is not great; the supply for the season can be stored 
in a comparatively small space; they come ready for 
use and can be cut down if too large; they can be 
handled more conveniently than wooden boxes; and their 
lighter weight means economy in transportation charges. 

For many years millinery has been accepted by 
express companies at regular merchandise rates on the 
actual weight of the shipments, regardless of the bulk 
of the packages. In that respect such traffic has been 
on an equal footing with other merchandise. But during 
1906 the defendants in their general classification pub- 
lished rules providing for the application of minimum 
weights on shipments packed in bulk or corrugated paper 
cartons, exceeding certain specified dimensions, unless 
also crated or boxed, In the latter event the rules. pro- 
vided for the assessment of charges on the basis of 
the actual weight. No minimum weights were fixed 
for shipments in wooden cases or boxes. In these rules 
the defendants also took measures to stop the practice 
of shipping what are referred to in the record as 
“balloon packages,” a phrase used by the defendants 
as descriptive of pasteboard boxes and pulp cartons of 
light weight, but of extreme size. This result was ac- 
complished by rules forbidding the acceptance of ordi- 
nary pasteboard or strawboard boxes, not crated, and 
exceeding 50 inches in exterior dimensions and of cor- 
rugated paper cartons uncrated and exceeding 90 inches. 
Boxes and cartons of greater magnitude than these are 
admittedly not safe containers when uncrated. The 
rules of 1906 also fixed 110 inches as a limit in the 
size of boxes and cartons that would be accepted even 
when crated. It may be well here to explain that a 
carton or box of a stated number of inches means a 
box the exterior length, width, and depth of which 
aggregate that number of inches. 

Before the rules of 1906 were adopted the jobbers 
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in millinery had always used wooden boxes or heavy 
crates for shipping feathers, hats, and other like ma- 
terials; they had also indicated to the defendant car- 
Tiers that it would not be practicable to crate such 
merchandise. Nevertheless, shortly after the rules had 
been promulgated, they began, as heretofore stated, to 
ship materials of that light and bulky character in 
thin pasteboard boxes with no better protection than 
that afforded by light wooden crates. In that form the 
shipments were billed, under the rules and tarffs then 
in effect, at their actual weight. The milliners were 
thus able to avoid the higher minimum weights that 
would have been applicable had the merchandise been 
packed in substantial corrugated cartons without crates. 
In other words, by substituting a light wooden crate 
inclosing a number of thin pasteboard boxes for the 
more secure and convenient cartons formerly used with- 
out crates, the shippers were able to avoid charges 
based on the minimum weights prescribed for uncrated 
cartons, and at the same time the express companies 
were put in a position of carrying the shipments at 
actual weight and in an insecure and inconvenient 
container. 

It was to meet this change in the methods adopted 
by the jobbers for packing their goods that the rules 
were revised and made effective as heretofore stated 
on August 1, 1909. The minimum weights applicable 
under the rules of 1906 on shipments in pulp and cor- 
rugated paper cartons were republished, and the same 
minimum weights were also established for shipments 
packed in ordinary strawboard or pasteboard boxes 
when inclosed in crates, The rules as thus modified in 
1909 are the real occasion of this complaint. As pub- 
lished they seem to be somewhat obscure and more 
complicated than is reasonably necessary. As we under- 
stand them, the minimum weights as then revised and 
now in effect are as follows: 


ORDINARY STRAWBOARD OR PAPER BOXES. 


I-xterior dimensions. Crated. Not crated. 
Not over 50 INCOR. 2... vcsiessvceccad Actual weight. Actual weight. 
Over 50, not over 70 inches........ Actual weight. Refused. 

Over 70, not over 75 inches........ 30 pounds. Refused. 
Over 75, not over 80 inches........ 40 pounds. Refused. 
‘Over 80, not over 90 inches........ 50 pounds. Refused. 
Over 90, not over 100 inches....... 60 pounds. Refused. 
Over 100, not over 110 inches...... 70 pounds. Refused. 
Gren TOs: . 8h ee chee eS Refused. Refused. 

IN CORRUGATED PAPER OR PULP CARTONS. 
Exterior dimensions. Crated. Not crated. 
Not over 50 inches................d Actual weight. Actual weight. 
Over 50, not over 70 inches......... Actual weight. Actual weight. 
Over 70, not over 75 inches........2 Actual weight. 30 pounds. 
Over 75, not over 80 inches........4 Actual weight. 40 pounds. 
Over 80, not over 90 inches......... Actual weight. 50 pounds. 

Over 99, not over 190 inches.......2 Actual weight. Refused. 
Over 100, not over 110 inches......Actual weight. Refused. 


CUOr Sle TROON. . 6 aédsy she ier ces Refused. Refused. 

It will be observed from this table that corrugated 
cartons when crated are refused if larger than 110 
inches in exterior dimensions, and are refused when 
uncrated if over 90 inches; and that strawboard or 
pasteboard boxes are refused when in excess of 50 
inches if uncrated or over 110 inches when crated. 
It will be noted that the actual weight controls the 
charges on pasteboard boxes of less than 50 inches 
and on corrugated cartons of less than 70 inches in 
exterior measurement, while minimum weights are ap- 
plicable on containers exceeding those sizes. These 
minimum weights in the ordinary and usual experience 
of millinery jobbers seem to exceed the actual weight 
of shipments in containers of the sizes specified. But 
the jobbers seem to agree in the opinion that crates 
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and wooden boxes involve an expense that more than 
absorbs the difference in charges based on the assigned 
minimum weights and charges based on the actual 
weights of shipments in crates and wooden boxes. The 
result, therefore, of the adjustment of 1909 is that it 
costs less to pay the prescribed minimum weights on 
uncrated cartons of light and bulky articles than to 
crate such cartons or to use wooden boxes. 

The record seems to show that shipments in the 
ordinary pasteboard and strawboard boxes are peculiarly 
liable to injury and damage in transit. In fact, the 
testimony offered by the defendants indicating the risk 
involved in the carriage of millinery traffic, relates 
chiefly, if not wholly, to shipments in pasteboard or 
strawboard boxes. And we see no grounds in this 
record that would justify us in requiring the defendants 
to change their rules with respect to such shipments; 
there are indeed some grounds upon which such ship- 
ments might reasonably be refused when offered in 
containers of that character. But, without discussing 
that view, we are of the opinion that the rule of the 
defendants applying minimum weights to such _ ship- 
ments is not unreasonable. As damage claims increase 
the expense of carriage and thus affect the rates, we 
think it altogether reasonable, in the interest of the 
general shipping public as well as in the interest of 
the carriers themselves,‘ to discourage in that way the 
use of shipping methods and shipping cases that are 
lacking in safety. 

We take a different view, however, of the present 
rules and regulations of the carriers with respect to 
corrugated paper or pulp cartons. That such a carton 
is an excellent container for ordinary shipments of 
merchandise without the protection of a crate, seems 
to be admitted by the defendants, Their usefulness and 
general safety for shipments by freight have been rec 
ognized also in the classifications of railroad companies. 
Although the point is contested by the defendants, we 
are satisfied upon the record that cartons of the size 
limited by the rules of 1909 are not improved either 
in point of safety or of convenience in handling by 
being inclosed in wooden crates. When uncrated they 
are more easily stacked in the car than are crated 
shipments, generally speaking. They will also stand up 
under a considerable weight of other shipments. While 
that does not appear to have been the object of the 
amended rules, nevertheless, so far as this record, after 
a most careful study of the testimony, gives us any 
information of affirmative value on the point, the only 
substantial advantage accruing to the express com- 
panies under the rule that requires the crating of 
eartons in order to secure the benefit of rates on their 
actual weight, is that the crates add to the weight, and 
thus afford some slight additional revenue to the carrier. 
According due significance to all that is said of record 
on the point, the testimony seems clearly to demonstrate 
the reasonable safety of shipments in such containers, 
when within the size limited in the classification, as 
well as their ability to stand the ordinary and usual 
handling while in transit. Their use, so far as the record 
gives us any indication, is not attended by an increase 
either in the number or extent of damage claims against 

the defendants. As heretofore indicated, the matter of 
damages for the loss of or injury to property in transit 
is an element that enters into the cost of operation, and 
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is therefore justly reflected in the general rate struc- 
tures. For this reason there is a certain public interest 
involved in the proposition that carriers may properly 
insist upon, and indeed ought to require, the use of 
substantial and adequate boxes, cartons and other pack- 
ing materials for property offered for transportation. 
But corrugated paper or pulp cartons, when uncrated 
and within the size limited by the rules of these de- 
fendants, seem adequately and reasonably to meet these 
requirements for shipments by express. Tliey have, in 
fact, one advantage of more or less importance in that 
they protect their contents from the effect of water 
even better than the ordinary wooden box. 

Another phase of the complaint relates to the rules 
of the defendants respecting the aggregation of pack- 
ages. These rules relate to shipments of two or more 
packages made on the same date by one consignor 
to a single consignee; they were incidentally modified 
in connection with the establishment of the minimum 
weights hereinbefore considered. But the conclusions 
that we have arrived at dispose of that part of the 
complaint so far as we think the complainants are 
entitled to relief, The record also involves many in- 
stances of alleged discrimination resulting from the 
application of the so-called table of graduated weights. 
That question, however, is involved in other proceedings 
before us of much wider scope, and we shall not there- 
fore deal with it here. 

Upon a careful examination of this voluminous and 
carefully prepared record we are brought to the con- 
clusion that the rules and regulations of the defendants 
are unreasonable so far as they apply minimum weights 
on corrugated paper or pulp cartons when uncrated, 
instead of assessing the charges on the basis of their 
actual weight. The effect of those regulations is the 
assessment of charges for the transportation of such 
shipments which we find to be unreasonable, and in 
our opinion such shipments ought to be carried at the 
merchandise rates as applied to their actual weights. 


An order will be entered in conformity with these 
conclusions. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 13th day of February, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E, Clark, James S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 


No. 2917. 
MILLINERY JOBBERS’ ASSOCIATION 
vs. 


AMERICAN EXPRESS COMPANY; NATIONAL EX- 
PRESS COMPANY; UNITED STATES EXPRESS 
COMPANY; ADAMS EXPRESS COMPANY; WELLS, 
FARGO & CO.: PACIFIC EXPRESS COMPANY; 
AND SOUTHERN EXPRESS COMPANY. 

This case being at issue upon complaint and an- 
swers on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report 
containing its findings of fact and conclusions thereon, 
which said report is hereby referred to and made & 
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part hereof, and the Commission being of the opinion 
that the present classification rule of the defendants 
providing for the assessment of charges on the basis 
of certain prescribed minimum weights on merchandise 
in shipping cases of pulp or corrugated paper, when 
not crated, and when over 50 inches and under 90 
inches in exterior dimensions, is unjust and unreason- 
able; and that a rule providing for the assessment of 
charges on the basis of the actual weights when such 
shipments are packed in shipping cases of corrugated 
paper or pulp of less than 90 inches exterior measure- 
ments and not crated, is and will be just and reasonable, 

It is ordered, That the above-named defendants, 
and each of them, be and they are hereby, notified and 
required to cease and desist, on or before the list day 
of June, 1911, and for a period of not less than two 
years thereafter to abstain, from applying to interstate 
transportation their present classification rule fixing cer- 
tain minimum weights on shipments of merchandise 
packed in shipping cases of pulp or corrugated paper, 
over 70 inches and not over 90 inches in exterior meas- 
urement, when uncrated. 

It is further ordered, That the said defendants, and 
each of them, be and they are hereby, notified and 
required to establish on or before the ist day of June, 
1911, and to maintain during a period of not less than 
two years, a rule under which shipments of merchandise 
packed in corrugated paper or pulp shipping cases, over 
70 inches and not over 90 inches in exterior measure- 
ment, when uncrated, shall be transported on the basis 
of their actual weights. 


Sues to Recover Reparation 





New Orleans, La., April 14—Suit has been filed in 
the United States Circuit Court by the American Creo- 
sote Works, Ltd., against the Illinois Central and Yazoo 
& Missisippi Valley Railroad companies asking for an 
award of $556 damages, because of alleged discrimi- 
natory rates. 

The creosote company asserts that it filed a com- 
plaint with the Interstate Commerce Commission on 
April 2, 1909, charging defendants with certain viola- 
tions of the interstate commerce act, and asking rep- 
aration on account of damages suffered; that the Com- 
mission found for the plaintiff, making a report in 
writing; that a petition for a rehearing was denied; 
that the Commission ordered the defendants to pay 
complainant as reparation for unreasonable damages 
and unjustly discriminatory rates charged for the trans- 
portation of crossties from the tie-producing points in 
Mississippi to Southport, La., and from Southport, La., 
to East St. Louis the sums of $3,556.54 and $3,343.42, 
and that these amounts were paid complainant by 
defendants. 

In addition, the plaintiff charges that about May 3, 
1907, the plaintiff entered into a contract with the Chi- 
cago, Rock Island & Pacific Railroad Company for the 
delivery of 500,000 ties, which were to be brought from 
the various tie-producing districts on the line of the 
defendants to the plaintiff's treating plant at Southport, 
and, after having been treated, shipped back in the 
Same cars by way of defendants’ lines to Memphis. 
Prior to entering this contract plaintiff applied to the 
Illinois Central for information as to the rate of freight 
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on such shipments, and was informed that it would 
be given a rate of 11 cents per tie. Almost imme- 
diately after the complanant entered into the contract 
it is averred that the defendant companies wrongfully 
and with intent to injure plaintiff raised rates to 13 
cents per 100 pounds on such shipments, which, upon 
the average weight of 180 pounds to the creosoted tie, 
was the equivalent of 23.4 cents per tie. Complainant 
was compelled to ship by other lines, entailing heavy 
loses. Because of the increased cost plaintiff was com- 
pelled to allow the Rock Island company to cancel 
contract for delivery of 150,000 ties, which remained 
undelivered.. The plaintiff claims further that it suf- 
fered a heavy loss in the closing down of its plants 
due to the action of defendant company. 

Plaintiff also charges that the defendant com- 
panies favored its competitor, whose plant is located 
in Grenada, Miss., and that, despite the extensive plant 
of the plaintiff, with its ability by the use of improved 
machinery to handle ties by reason of preferential rates 
given to its competitor and the unjust and illegal discrim- 
ination in freight charges and services made in favor 
of its competitor, the plaintiff has been prevented from 
successfully competing with its opponent. 


Would Cancel Special Rates 


Lincoln, Neb., April 14.—The state railroad commis- 
sion has announced that it will hold a hearing April 24 
to consider the application of railroad companies op- 
erating in the state for permission to cancel the rule 
providing half rates on returned shipments. The rule 
is No. 1070 of Trans-Missouri Rules Circular No. 1-B, 
and reads as follows: 

“Shipments, whole or in part (except live stock 
and except as otherwise provided for on empty carriers 
returned), which have paid full tariff rates may be 
returned for repairs or on account of being unsalable 
at one-half of the tariff rate applying in the direction 
of the first movement; it being understood that if the 
returned shipment is in less than carload quantity, one- 
half of the L. C. L. rate will apply, subject, however, 
to the same minimum charge as governed in the direc- 
tion of the first movement. If the returned shipment 
consists of a carload one-half of the C. L. rate will 
apply subject to one-half Class D as minimum. If 
loaded on open car minimum charge will be subject to 
the provisions of Rule 17 of Current Western Classifica- 
tion. 

“Shipments not to be accepted unless all charges 
are prepaid or guaranteed. Waybills to bear notation 


‘Returned Shipment.’ Applies only on Nebraska intra- 
state traffic.” 


TEXAS BOARD SUES ROADS. 

Austin, Tex., April 14.—The state railroad commis- 
sion has instructed the attorney-general to sue the Gal- 
veston, Houston & Henderson, International & Great 
Northern, Galveston, Harrisburg & San Antonio, Gulf, 
Colorado & Santa Fe, Missouri, Kansas & Texas, Trinity 
& Brazos Valley, and the Texas City Terminal railroads 
for alleged failure to obey the commission’s mandate 


requiring the absorption of: loading charges at Galves- 
ton and Texas City. 
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MINNESOTA RATE LAWS VOID 


United States Circuit Court Sustains Special 
Master Otis’ Report Declaring Maximum 
Rate Statutes and Orders Invalid 





St. Paul, Minn., April 14—The seal of unconsti- 
tutionality has been placed upon Minnesota’s maximum 
freight and passenger rate laws by the United States 
Circuit Court for the District of Minnesota. Judge San- 
born, in an exhaustive opinion, handed down Saturday, 
sustained at every point the voluminous report of Spe- 
cial Master Otis and declared the laws and commission 
orders under attack invalid. 


In brief the court held: 

That the acts of the Minnesota Legislature of April 
4, 1907, fixing passenger rates at two cents per mile, and 
of April 18, 1907, making a reduction of about 7.37 
per cent in commodity rates and the ‘orders of the 
state commission of September 6, 1906, reducing class 
rates from 20 to 25 per cent, and of May 3, 1907, 
cutting inbound rates to distributing centers, unjustly 
burden interstate commerce and are void. 

That the orders cited prohibit a fair return to the 
carriers on the value of their property devoted to public 
service in Minnesota, deprive the railroads of their 
property without just compensation in violation of the 
fourteenth amendment to the federal Constitution and 
are void, 


That the power to regulate interstate commerce is 
exclusive and complete and cannot be defeated by the 
police or any other powers of the state. 

That interstate rates are national and, so far’ as 
they have not been regulated by national authority, are 
free from regulation. 

That, to the extent necessary to protect and regu- 
late interstate commerce, Congress and the courts may 
regulate intrastate commerce, 

That, to the extent that it does not substantially 
burden or regulate interstate commerce, a state may 
regulate the intrastate commerce within the borders 
of its own commonwealth, but its regulations and rates 
may only remotely and incidentally affect interstate 
commerce. 

That state laws or regulations concerning intrastate 
commerce that burden or regulate interstate commerce 
are beyond the powers and the state and are uncon- 
stitutional and void. 

That it is the effect, not the terms and purpose 
of state regulations that the court must look to, 

That the power of the nation to forbid discrimina- 
tion extends to the discrimination caused by unfeason- 
able differences between intrastate rates and legal in- 
terstate rates brought about by the reduction of the 
former through state mandates, 

That a net income of 7 per cent on the value of 
the railroad property in Minnesota devoted to the public 
use is not more than the’ fair return to which the 
railroad is entitled under the fourteenth amendment to 
the Constitution. 

That, in these cases, the evidence of the cost of 
reproduction new is more persuasive of their values 
than the market value of the stocks and bonds, or the 
orignal cost of acquisition and construction. 
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The decision in full follows: 
Shepard 
vs. 
Northern Pacific Railway Co. et al. 
Kennedy et al, 


vs. 


Great Northern Railway Co. et al. 
Shillaber 


vs. 


Minneapolis & St. Louis Railroad 
Co. et al. 


Jared How, Charles W. Bunn, Hale Holden and 
Pierce Butler (Robert Thorne and William D. Mitchell, 
on the briefs), for complainants. 

Edward T. Young and Edmund §S. Durment (George 
T. Simpson, on the briefs), for defendants. 

SANBORN, J. 


In the year 1906 the Northern Pacific Railway Com 
pany, the Great Northern Railway Company, and the 
Minneapolis & St. Louis Railroad Company were carry- 
ing passengers and freight within, through, and with- 
out the state of Minnesota for legal fares, rates, and 
charges which had been established, filed and published 
in accordance with the provisions of the act of Congress 
entitled “An act to regulate commerce,” approved Feb- 
ruary 4, 1887 (24 Stat. 381, c. 104 [U. S. Comp. St. 1901, 
p. 3157]), and its amendments (U. S. Comp. St. Supp. 
1909, pp. 1135, 1138, 1139), and these fares, rates and 
charges were equable, relatively fair, and not discrim- 
inatory between interstate transportation and transpor- 
tation within the state of Minnesota. 

On September 6, 1906, the Railway and Warehouse 
Commission of the state of Minnesota by order directed 
a reduction of the maximum rates for the transporta- 
tion of general merchandise within that state 20 to 25 
per cent. below the fares and rates which these compa- 
nies were then using, and on May 3, 1907, by a supple- 
mental order it so reduced their in-rates to distribut- 
ing points in the state that the reductions amounted in 
the case of the Northern Pacific Company to 13.58 per 
cent. On April 4, 1907, the Legislature of the state 
passed an act whereby it reduced maximum passenger 
fares within that state 334% per cent. below the fares 
the companies were then using, and on April 18, 1907, it 
passed an act which reduced maximum commodity rates 
within the state 7.377 per cent. below the rates thereon 
in use by the companies. The laws of Minnesota re- 
quired the company, their officers and agents, to put 
these reductions in effect under severe and unconstitu- 
tional penalties. Ex parte Young, 209 U. S. 123, 28 Sup. 
Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932; Gen, Laws 
Minn. 1907, c. 97 (Rev. Laws Supp. 1909, §§ 2007—1 to 
2007—2); Gen. Laws 1907, c. 232 (Rev. Laws Supp, 1909, 
§§ 2007—11 to 2007—17); Rev. Laws Minn. 1905, § 1987. 
The companies made and have since maintained the 
prescribed reductions in the merchandise rates and the 
passenger fares, but at the suit of their stockholders 
this court temporarily enjoined them from reducing their 
commodity rates. 

The complainants, stockholders respectively of these 
railroad companies, brought these suits against them and 
against the Attorney General and the members of the 
Railroad and Warehouse Commission of the state to pre- 
vent them from maintaining these fares and rates, on 
the grounds (1) that the orders of the Commission and 
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the acts of the Legislature described substantially bur- 
dened and regulated interstate commerce on the rail- 
roads of these companies, and (2) that their necessary 
effect was the confiscation of property of the companies. 
cases were referred to Hon. Charles E. Otis as 
special master to hear and report the evidence to find 
the facts and to recommend forms of decrees. He has 
made a clear, concise, and exhaustive finding of the 
facts, has returned all the evidence to the court, and 
has recommended decrees*for the complainants on both 
of the grounds they presented. Exceptions to his report 
have been argued, and the cases are here for decrees. 
In the discussion of the questions at issue the term 
“defendants” will be used to designate the Attorney 
General and the members of the Railroad and Ware- 
house Commission, because they alone actively assail the 
findings and recommendation of the master. 


The first question for consideration is whether or 
not the orders of the Commission and the acts of the 
Legislature substantially burden interstate commerce, 
and the answer to this question must be drawn from an 
application of the facts which disclose their effect to the 
established rules of law which govern this subject. 

These orders and acts by their terms relate to in- 
irastate fares and rates only. Counsel for the defend- 
ants insist that in the police power of the state is 
vested plenary authority to make and enforce them be- 
cause they relate to commerce within the state only, 
while the complainants argue that their enforcement is 
beyond the power of the state because the effect of their 
necessary operation is substantially to burden interstate 
commerce and hence to invade the exclusive domain of 
the nation, in violation of the commercial clause of 
the Constitution (article 1, § 8). 


The principles and rules of law by which these or- 
ders and acts must be tried have been conclusively es- 
tablished by the decisions of the Supreme Court, and it 
will not be unprofitable to state them here again and to 
bear them constantly in mind during the consideration 


of the facts which must determine the issue here pre- 
sented. 


The 


The power to regulate commence among the states 
was carved out of the general sovereign power by the 
people when the national government was formed, and 
granted by the Constitution to the Congress of the na- 
tion. That grant is exclusive. The United States may 
exercise that power to its utmost extent, may use all 
means requisite to its complete exercise, and no state, 
by virtue of any power it possesses, either under the 
name of the police power or under any other name, may 
lawfully restrict or infringe this grant, or the plenary 
exercise of this power; for these are paramount to all 
the powers of the state and inhere in the supreme law 
of the land. The fares and rates of transportation of 
passengers and freight in interstate commerce are na- 
tional in their character and susceptible of regulation 
by uniform rules. The silence or inaction of Congress 
relative to such a subject is a conclusive indication that 
it intends that the interstate commerce therein shall be 
free, so far as the Congress has not directly regulated 
it. Welton v. State of Missouri, 91 U. S. 275, 282; Brown 
v. Houston, 114 U. S. 622, 631; Bowman v. Chicago, etc., 
Ry. Co., 125 U. S. 465, 485, 507; Walling v. Michigan, 116 
U. S. 446, 455, 456; Hall v. De Cuir, 95 U. S. 485, 490; 
Wabash, St. L. & P. R. Co. v. Illinois, 118 U. S. 557, 
570, 573. 
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To the extent necessary completely and effectually 
to protect the freedom of and to regulate interstate com- 
merce the nation by its Congress and its courts may 
affect and regulate intrastate commerce, but no farther. 

’ To the extent that it does not substantially burden 
or regulate interstate commerce a state may regulate 


the intrastate commerce within 


its borders, 
farther, 


but no 

If the plenary power of the nation to protect the 
freedom of and to regulate interstate commerce and the 
attempted exercise by a state of its power to regulate 
intrastate commerce, or the attempted exercise of any 
of its other powers, impinge or conflict, the former must 
prevail and the latter must give way, because the Con- 
stitution and the acts of Congress in pursuance thereof 
are the supreme law of the land, and “that which is not 
supreme must yield to that which is supreme.” Brown 
v. Maryland, 1 Wheat, 419, 448; Gibbons v. Ogden, 9 
"Wheat, 1, 209, 210; Wabash, St. L. & P. Ry. Co. v. Illinois, 
118 U. S. 557, 5783; Covington, ete., Bridge Co. v. Ken- 
tucky, 154 U. S. 204, 211, 212, 216, 217, 222; Houston & 
T. C. R. Co. v. Mayes, 201 U. S. 321, 327, 328; Cleveland, 
C., C. & St. L. R. Co. v. Illinois, 177 U. S. 514, 517, 519, 
521; Mississippi Railroad Commission v. Illinois Central 
R. Co., 203 U. S. 335, 343; Atlantic Coast Line R. Co. v. 
Wharton, 207 U. S. 328; Western Union Telegraph Co. v. 
Kansas, 216 U. S. 1, 24, 27, 37; Ludwig v. Western Union 
Telegraph Co., 216 U. S. 146, 162; Pullman Company v. 
Kansas, 216 U. S. 56, 65; Hall v. De Cuir, 95 U. S. 485, 
488—490, 497, 498-513; Bowman v. Chicago, etc., Ry. Co., 
125 U. S. 465; Welton v. Missouri, 91 U. S. 275, 280; 
Crutcher v. Kentucky, 141 U. S. 47, 57, 58, 59. 


Thus a part of every interstate transportation is car- 
ried on within the state of its initiation and concluded 
within another state, but neither state may fix or regu- 
late the fares or rates of the part within its borders, be- 
cause the authority so to do is requisite to the com- 
plete preservation of the freedom of, and to the untram- 
meled regulation of that transportation, and this power 
is vested exclusively in the nation. Wabash, etc., R. R. 
Co. v. Illinois, 118 U. S. 557, 575. 

The nation and many states provide that carriers 
may not charge a higher rate for a short haul than for 
a long haul of like articles in the same direction under 
similar circumstances. But where the long haul is in- 
terstate, although the short haul is entirely within a 
single state, such a state may not enforce such a law 
for the same reason. Louisville & Nashville R. Co. v. 
Eubank, 184 U. S. 27, 42, 43. 


A state has the general power to prescribe the terms 
under which foreign corporations may carry on business 
within it, but any attempted exercise of that power by 
statute or otherwise in such a way as to prohibit or sub- 
stantially to burden the interstate commerce of a for- 
eign corporation within its borders is unconstitutional 
and void. Western Union Telegraph Co. v. Kansas, 216 
U. S. 1, 27, 37; Ludwig v. Western Union Telegraph Co., 
216 U. S. 146, 162; Pullman Company v. Kansas, 216 U. 
S. 56, 65; Butler Bros. Shoe Co. v. United States Rubber 
Co., 156 Fed. 1, 6-11, 12, 13. 

Subject to the constitutional limitation, which has 
been stated, a state may enact and enforce laws pre- 
scribing reasonable fares and rates for and otherwise 
regulating its intrastate commerce, although the opera- 
tion of such laws remotely or incidentally affects inter- 
state commerce, such as statutes regulating elevator 
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charges (Munn v. Illinois, 94 U.S. 113, 135; Budd v. New 
York, 143 U. S. 517, 545); requiring track connections at 
a junction (Wisconsin, etc., R. R. Co. v. Jacobson, 179 
U. S. 287); prohibiting the operation of freight trains on 
Sunday, regulating the liability of the initial carrier be- 
yond its line (Richmond, etc., R. R. Co. v. Patterson To- 
bacco Co., 169 U. S. 311); requiring the reasonable stop- 
ping of passenger trains at stations (Lake Shore & Mich- 
igan South. Ry. Co. v. Ohio, 173 U. S. 285; Gladson v. 
Minnesota, 166 U. S. 427, 431); requiring telegraph com- 
panies to receive messages within a state and transmit 
them with reasonable diligence (Western Union Tele- 
graph Co. v. James, 162 U. S. 650, 656); excluding dis- 
eased cattle by means of a reasonable inspection law 
(Asbell v. State of Kansas, 209 U. S. 251, 256); requir- 
ing reasonable connections between trains of different 
companies (Atlantic Coast Line R. R. Co. v. North Caro- 
lina Commission, 206 U. S. 1); regulating reasonably the 
operation of passenger trains (Missouri Pacific Ry. Co 
v. Kansas, 216 U. S. 262); requiring the transfer of cars 
to a mill near a crossing (Missouri Pacific Ry. Co. v. 
Larabee Mills Co., 211 U. S. 612, 620, 622); prohibiting 
the possession of game (New York ex rel. Silz v. Hester- 
berg, 211 U. S. 31, 40, 41); requiring locomotive engi- 
neers to be examined and licensed (Smith v. Alabama, 
124 U. S. 465; Nashville, etc., Ry. Co. v. Alabama, 128 
U. S. 96); requiring railway companies to fix their rates 
annually for the transportation of passengers and 
freights and to post a printed copy of such rates at their 
stations (Railroad Company v. Fuller, 17 Wall. 560); 
forbidding the consolidation of parallel or competing 
lines of railway (Louisville & Nashville R. R. Co. v. Ken- 
tucky, 161 U. S. 677); regulating the heating of pas- 
senger cars and directing guards and guard posts to be 
placed on railroad bridges and trestles and the ap- 
proaches thereto (New York, N. H. & H. R. R. Co. v. 
New York, 165 U. S. 628); providing that no contract 
made within the state shall exempt any railroad corpo- 
ration from the liability of a common carrier or a Car- 
rier of passengers which would have existed if no con- 
tract had been made (Chicago, Milwaukee & St. Paul Ry. 
Co. v. Solan, 169 U. S. 133); prescribing rates within the 
state on a single article, coal (Minneapolis & St. L. R. R. 
Co. v. Minnesota, 186 U. S. 257, 265; Northern Pacific 
Ry. Co. v. North Dakota, 216 U. 8S. 579. 

On the other hand, the laws of a state or the orders 
of its commissions relating to its intrastate commerce 
which by their necessary or natural or probable opera- 
tion have the effect substantially to burden interstate 
commerce are beyond its powers, violative of the commer- 
cial clause of the Constitution, and void. Of this char- 
acter are statutes imposing burdensome conditions on 
the landing of passengers from vessels employed in for- 
eign commerce (Henderson v. Mayor of New York, etc., 
92 U. S. 259, 268); requiring carriers engaged in inter- 
state commerce to give all persons upon their public 
conveyances equal rights and privileges in all parts of 
those conveyances without discrimination or distinction 
on account of race or color (Hall v. De Cuir, 95 U. S. 
485, 486, 488, 490); requiring telegraph companies to de- 
liver dispatches by messenger to the persons to whom 
they are addressed so far as such a statute attempts to 
regualte the delivery of such dispatches at places in 
other states (Western Union Telegraph Co. v. Pendle- 
ton, 122 U. S. 347); prohibiting a higher rate for a short 
haul entirely within the state than that charged for a 
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longer interstate haul (Wabash, etc., Ry. Co. v. Illinois, 
118 U. S. 557, 573); forbidding. common carriers to bring 
intoxicating liquors into a state without a certificate that 
the consignee is authorized to sell such liquors in the 
county (Bowman vy. Chicago, etc., Ry. Co., 125 U. S.): 
prohibiting the sale in a state of fresh meats which have 
not been taken from animals inspected within the state 
within 24 hours before. they are slaughtered (Minnesota 
v. Barber, 136 U. S. 313, 322, 329); prohibiting the sale 
of fresh meats from animals slaughtered 100 miles or 
more from the place at which they are offered for sale, 
unless they have been previously inspected by local in- 
spectors (Brimmer v. Rebman, 138 U. S. 78, 81); pre- 
scribing tolls for the use of a bridge across a river be- 
tween two states (Covington Bridge Co. v. Kentucky, 154 
U. S. 204, 211, 212, 216, 217, 222); requiring a railroad 
company engaged in interstate commerce to furnish an 
unreasonaDle number of cars to shippers in the state 
(Houston, etc., Ry. Co. v. Mayes, 201 U. S. 321, 327, 328); 
requiring such a company to stop all its regular trains 
at county seats on its line (Cleveland, etc., Ry. Co. vy. 
Illinois, 177 U. S. 514, 517, 519); requiring such a com- 
pany to stop its through fast trains at a specified sta- 
tion in the state (Atlantic Coast Line R. R. Co. v. Whar- 
ton, 207 U. S. 328, 334, 337); levying a tax “equal to 1 
per cent. of its gross receipts’ on each railroad lying 
wholly within the state (Galveston, Harrisburg, etc., Ry. 
Co. v. Texas, 210 U. S. 217, 227); and requiring foreign 
corporations to pay large fees as a condition of carry- 
ing on business entirely intrastate within a state, al- 
though by the orders of the charter board expressly 
leaving these corporations free to carry on interstate 
commerce in the state without any condition or restric- 
tion (Western Union Telegraph Co. v. Kansas, 216 U. S. 
1, 7, 27, 37; Pullman Company v. Kansas, 216 U. S. 56, 
65; Ludwig v. Western Union Telegraph Co., 216 U. S. 
146, 162, 163. 

The acts of the legislature of Minnesota and the or- 
ders of its commission are so general and so far reach- 
ing in their effect that there is no doubt that they un- 
avoidably affect the interstate commerce of the compa- 
nies. In the light of the rules and decisions reviewed, 
the question here at issue therefore becomes: Do these 
statutes and orders substantially burden or only inci 
dentally or remotely affect the interstate commerce of 
the companies? This question, however, may not be 
answered by the words or terms of the laws and orders, 
or by a consideration of the intent or purpose of their 
makers alone. The touchstone to the true answer to the 
question and the test of the validity of the orders and 
statutes is their effect upon interstate commerce. 

It is the effect, and not the terms or purpose, of 
state regulations of its local commerce, that determines 
whether or not they so substantially burden interstat: 


commerce that they violate the commercial clause of the 


Constitution. And this is a judicial question which each 
court must determine on its own responsibility on th: 
special facts of each particular case, and in the deter 
mination and decision of which it “must obey the Con 
stitution rather than the lawmaking department of the 
government.” Mugler v. Kansas, 128 U. S. 623, 661; 
Henderson y. Mayor of New York, 92 U. S. 259, 268; 
Minnesota v. Barber, 136 U. S. 313, 319, 330; Brimmer v 
Rebman, 138 U.S. 78, 81; Cleveland, etc., Ry. Co. v. Illi 
nois, 177 U. S. 514, 522; Louisville & Nashville R. R. Co 
v. Eubank, 184 U. S. 27, 43; Galveston, Harrisburg, etc., 
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Ry. Co. v. Texas, 210 U. S. 217, 227; Western Union 
Telegraph Co. v. Kansas, 216 U. S. 1, 24, 27, 30; Ludwig 
y. Western Union Telegraph Co., 216 U. S. 146, 162. 


The counter proposition again presented in this case, 
that it is only where orders and statutes by their terms 
or by their construction by state courts substantially or 
directly regulate interstate commerce, or where by their 
terms they disclose an intent of their makers so to do 
that they may be adjudged violative of the commercial 
clause, has been repeatedly urged upon the considera- 
tion of the Supreme Court in the cases just cited, and 
in many others only to be conclusively denied. In Gal- 
veston, Harrisburg, etc., Ry. Co. v. Texas, 210 U. S. 217, 
227, a case which involved a statute levying a tax upon 
a road entirely within the state which the court held to 
be a substantial burden upon interstate commerce and 
void, it said: 

Neither the state courts, nor the Legislatures, by giving 
the tax a particular name, or by the use of some form of words, 
can take away our duty to consider its nature and effect. If it 
bears upon commerce among the states so directly as to 
amount to a regulation in a relatively immediate way, it will 
not be saved by name or form. 

Only last year in the Kansas cases (216 U. S. 1, 56) 
the Supreme Court again repudiated this contention. In 
those cases a statute of Kansas required of foreign cor- 
porations certain fees as a condition of permitting them 
to conduct intrastate business in that state. The West- 
ern Union Telegraph Company, which was carrying on 
both intrastate and interstate business in Kansas, ap- 
plied for permission to continue its intrastate business, 
and the charter board of the state ordered that its ap- 
plication be granted only on condition that it pay the 
fee prescribed by the statute, and “that nothing herein 
contained shall apply to nor be construed as restricting 
in any wise the transaction by the said applicant of its 
interstate business, nor its business for the federal. gov- 
ernment, but that this grant of authority and require- 
ment aS to payment relates only to the business trans- 
acted wholly within the state of Kansas.” The officers 
of the state insisted that this statute and this order were 
valid because by their express terms they excluded in- 
terstate business, applied to intrastate business alone, 
and disclosed a clear purpose and intent of the Legisla- 
ture and the board not to obstruct or embarrass inter- 
State commerce in any way. But the Supreme Court re- 
viewed several of its earlier decisions upon this subject, 
held the statute and the order unconstitutional, and, 
among other things, said: 


_ But the disavowal by the state of any purpose to burden 
interstate commerce cannot conclude the question as to the 
fact of such a burden being imposed, or as to the unconstitu- 
onality of the statute as shown by its necessary operation 
upon interstate commerce. If the statute, reasonably inter- 
preted, either directly or by its necessary operation burdens 
interstate commerce, it must be adjudged to be invalid, what- 
ever may have been the purpose for which it was enacted, and 
although the company may do both interstate and local busi- 
ness. This court has repeatedly adjudged that in all such mat- 
ters the judiciary will not regard mere forms, but will look 
through forms to the substance of things. 216 U. S. 1, 27. 


And Mr. Justice White in the Pullman Company’s 
Case, 216 U. S., at page 65, which involved the same 
statute, said that one of the propositions conclusively 
established by previous decisions of the court was that: 


Even though a power exerted by a state, when inherently 
considered, may not in and of itself abstractly impose a direct 
burden on interstate commerce, nevertheless such exertion will 
be a direct burden on such commerce if the power as exercised 
operates a discrimination against that commerce, or, what is 


fauivalent thereto, discriminates against the right to carry 
on. 


And Mr. Justice Harlan in Ludwig v. Western Union 
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Telegraph Co., 216 U. S., at page 162, discussing a simi- 
lar statute of Arkansas, said: 


According to well-settled rules of statutory construction, the 
validity of a statute, whatever its language, must be deter- 
mined by its effect or operation, as manifested by the natural 
and reasonable meaning of the words employed. Henderson v. 
Mayor of New York, 92 U. S. 259, 268. If a statute by its nec- 
essary operation really and substantially burdens the interstate 
business of a foreign corporation seeking to do business in a 
state, or imposes a tax on its property outside of such state, 
then it is unconstitutional and void, although the state Legis- 
lature may not have intended to enact an invalid statute. 

Here, then, is the decisive question upon this branch 
of these cases. Is the effect of the statutes and orders 
assailed substantially to burden the interstate commerce 
of the companies? And we turn to the facts of this 
case for the answer. 

The Northern Pacific Railway Company is a corpo- 
ration and a common carrier that on June 30, 1906, 
owned and was operating 7,694 miles of railroad track, 
of which 1,625 miles are in the state of Minnesota. Its 
main line extends from Superior, Wis., and Duluth, 
Minn., which sit side by side at the westerly end of 
Lake Superior, St. Paul, and Minneapolis, Minn., westerly 
through North Dakota, Montana, Idaho, Washington, and 
Oregon, to Seattle, Tacoma, and Portland on the Pacific 
Coast. From Duluth to other points in Minnesota 
reached by it the company has an interstate line passing 
through Wisconsin and a local line that joins the interstate 
line at Carlton, 20 miles westerly from Duluth. Its main 
line crosses the western line of Minnesota at Moorhead, 
Minn., and Fargo, N. D., 250 miles from St. Paul. It has 
two branch lines, which cross the western line of the 
state at East Grand Forks, Minn., and Grand Forks, N. 
D., 320 miles from St. Paul, and at Breckenridge, Minn., 
and Wahpeton, N. D., 237 miles from St. Paul, re- 
spectively. 

The Great Northern Railway Company is a corpora- 
tion and a common carrier that owned and was operat- 
ing lines of railway comprehending on June 30, 1906, 
8,528 miles of track, of which 2,779 miles are in Minne- 
sota. Its main lines extend from Superior, Wis., and 
Duluth, Minn., in a westerly direction through the states 
of -Wisconsih, Minnesota, North Dakota, Montana, Idaho, 
Washington, and Oregon, to the cities of Seattle and 
Portland. Its line between Duluth, Minn., and other 
points in Minnesota reached by it, passes through the 
state of Wisconsin. It has five lines of railway which 
cross the western line of Minnesota and extend westerly 
into or through other states, one from Minneapolis by 
way of Willmar, which crosses at Breckenridge, Minn., 
and Wahpeton, N. D., 214 miles from St. Paul; one from 
Minneapolis by way of Barnesville, which crosses at 
Moorhead, Minn., and Fargo, N. D., 241 miles from St. 
Paul; one from Duluth by way of Crookston, which 
crosses at East Grand Forks, Minn., and Grand Forks, 
N. D., 296 miles from Duluth; one which leaves the 
Willmar main line at Benson and crosses the Minne- 
sota line at Nassau, 173 miles from St. Paul; one which 
leaves the main line at Willmar and crosses the Minne- 
sota line at Jasper, Minn., 218 miles from St. Paul; and 
it also has a branch line wholly within the state of 
Minnesota, which leaves the main line at Barnesville 
and extends northerly to Noyes, 391 miles from St. 
Paul. 

The Minneapolis & St. Louis Railroad Company is a 
corporation and a common carrier that owned and oper- 
ated lines of railroad comprehending on the 30th day of 
June, 1906, 632 miles of track, and that operated by 
means of leases or trackage rights 396 miles of track. 

























































































































































































































































Its main line extends from St. Paul and Minneapolis, 
Minn., westerly by way of Winthrop, Minn., to Lebeau, 
S. D., from St. Paul and Minneapolis, southwesterly by 
way of Winthrop, Minn., to Storm Lake, Iowa, and from 
St. Paul and Minneapolis, southerly by way of Albert 
Lea, Minn., to Des Moines, Iowa. 

The whole railroad properties of each of these com- 
panies has constituted and still constitutes a single sys- 
tem, and has been and is operated by each of the said 
companies as such. The cars, engines, and supplies of 
each company customarily have been and are used upon 
its system without regard to whether the business in 
which they have been or are employed has been or is 
interstate business or business local to a state. Each 
of said companies customarily has carried and does 
carry interstate passengers and passengers local to the 
state on the same train and im the same car, and in- 
terstate freight and freight local to a state on the same 
train, and, if less than carload freight, in the same car. 
There has never been any Separation, and it is imprac- 
ticable in the exercise of any fair economy to make 
and maintain any separation in the business of trans- 
porting interstate passengers and passengers local to the 
state, or between interstate freight and freight local to 
a state. 

By far the larger proportion of the business of each 
of these companies is interstate, and by far the larger 
proportion of the business of each of these companies 
within the state of Minnesota is interstate. In the year 
1906 the freight business of the Northern Pacific Com- 
pany local to Minnesota was 2.67 per cent. of its entire 
freight business and 12.33 per cent. of its freight busi- 
ness touching the state, and its passenger business local 
to the state was 5.79 per cent. of its entire passenger 
business and 67.21 per cent. of its passenger business 
tcuching the state. 

The conditions attending the transportation of pas- 
sengers and of freight have been and are substantially 
the same for like distances within those portions of the 
states of Wisconsin, Minnesota, North Dakota, and South 
Dakota reached by the lines of railway operated by either 
of these companies, whether such transportation has been 
or is a business local to a state or interstate between 
any or all of these states. 

Prior to the orders and acts here in question the 
fares and rates in force upon these lines of railway for 
the transportation of passengers and freight were lawful, 
for they had been adopted in accordance with the pro- 
visions of the act of Congress, were relatively fair, and 
were not discriminatory between interstate business and 
business local to any state. 

Any substantial change in the basis of rates thus 
established and in force, or in any particular rate, due 
only to the fact that the transportation was interstate, 
or that it was local to a state, would have been actual, 
undue, and unjust discrimination in fact, and any sub- 
stantial difference in rates for the transportation of pas- 
sengers, merchandise, or commodities maintained by 
either of said companies as between traffic local to the 
state and traffic which goes between the state of Minne- 
sota and either of its neighboring states will constitute 
actual, undue, and unjust discrimination in fact. 

Substantially all commodities and property which 
are the subject of transportation are classified and ar- 
ranged in 10 groups with reference to their general 
character and value, and the cost of transportation 
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thereof and this classification with modifications from 
time to time made therein has long been used by car. 
riers in the West and Northwest as a basis for fixing 
rates. Commodities of each class take the same rate 
under like conditions, and this classification vis called 
the ‘Western Classification.” In Minnesota, however, 
Many commodities amounting to several hundred have 
by the action of the Minnesota Commission been re. 
moved from this Western Classification, and given special 
rates, which are called “commodity rates,” or have been 
reduced in class, so that the Western Classification in 
Minnesota is in many respects different from the West- 
ern Classification in general use. The Commission by 
its order made on September 6, 1906, prescribed a sched- 
ule of maximum rates for the transportation within the 
state of Minnesota of articles covered by this Western 
Classification as modified by the intervention of the Con- 
mission, and required the railway companies to observe 
these rates. This schedule was such that each rate for 
each class for any distance bore such an exact relation 
to each other rate that, given one rate out of the 
schedule, any other rate cculd be ascertained by mathe- 
matical calculation, and without reference to the sched 
ule itself. This is the plan of the schedule. 

For first-class merchandise an allowance of 11.2 
cents per cwt. is made for terminal charges, and for 
each five miles or fraction thereof up to 200 miles .98 
of a cent for hauling charge, so that for a distance of 
five miles the rate is 12 cents per cwt., for a distance of 
10 miles the rate is 12.98 cents per cwt., and for a dis- 
tance of 200 miles the rate is 50.22 cents per cvwt. 
After’a distance of 200 miles is reached, .98 of a cent is 
allowed per cwt. as a hauling charge for each 10 miles 
or fraction thereof up to 400 miles, so that, the rate for 
200 miles being 50.22 cents per cwt., the rate for 210 
miles is 51.20 cents, for 220 miles the rate is 52.18 cents, 
and for 400 miles the rate is 69.82 cents per cwt. After 
a distance of 400 miles is reached, .98 of a cent is al- 
lowed as a hauling charge per cwt. for each 20 miles or 
fraction thereof up to 500 miles; so that, the rate for 400 
miles being 69.82 cents per cwt., the rate for 420 miles 
is 70.80 cents, and the rate for 500 miles is 74.72 cents 
per cwt. There are 10 classes of merchandise provided 
for in this schedule. The rates for classes other than 
the first class are a fixed per centum of the correspond: 
ing rates for the first class, those for the second class 
being 83% per cent, for the thiré class being 6624 per 
cent., for the fourth class being 50 per cent., for the 
fifth class being 40 per cent., for class A being 45 per 
cent., for class B being 35 per cent., for class C being 30 
per cent., for class D being 25 per cent., for class E 
being 20 per cent. The rates thus prescribed are maxi- 
mum terminal rates, and may be increased by 5 per cen- 
tum for shipments between stations, neither of which is 
a terminal or a distributing station. The reduction in 
merchandise rates made by this order of September 6, 
1906, was from 20 per cent. to 25 per cent. of the rates 
theretofore in force. Notwithstanding the extent of this 
reduction, all the railway companies interested put the 
rates prescribed by this order into effect on November 
15, 1906, and they have ever since been, and still are, 
maintained by all the companies concerned as maximum 
rates for the transportation within the state of mer- 
chandise covered by the order. 

On May 3, 1907, the Commission made an order sup- 
plemental to that of September 6, 1906, for the purpose of 
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securing more favorable in-rates to a number of jobbing 
centers in the state of Minnesota other than St. Paul, 
Minneapolis and Duluth. This order had the effect to sub- 
stantially reduce the previously existing rates to the extent 
in the case of the Northern Pacific Company of 13.577 per 
cent. Nevertheless, the railroad companies put in force, 
and have since maintained, the dates prescribed by this 
supplemental order. 

The rates prescribed for the articles specified in this 
Western Classification, as modified, are called “merchan- 
dise rates.” 

By chapter 232 of the Laws of Minnesota, 1907, ap- 
proved April 18, 1907, the legislature of Minnesota created 
seven new classes of commcdities, numbered 11 to 17. 
Wheat and 13 other articles were placed in class 11, corn 
and 37 other articles in class 12, lumber and 5 other arti- 
cles in class 13, sheep in double-decked cars and cattle in 
class 14, sheep in single-decked cars and hogs in class 15, 
hard coal in class 16, and soft coal in class 17; and it pre- 
scribed and required the companies to observe maximum 
rates for the tranportation of these articles in Minnesota, 
which were, on the average, 7.37 per cent below those then 
lawfully in force, and the rates on grain and coal that were 
then in force on the Northern Pacific and Great Northern 
lines had been reduced by those companies in the preced- 
ing September and October about 10 per cent. These 
rates are called “commodity rates,” and the companies, in 
view of the severe penalties denounced for a failure to 
comply with the act, were abcut to put them in force when 
they were enjoined at the suit of the complainants. 

By chapter 97 of the Laws of Minnesota, 1907, the 
legislature prescribed and required the companies to ob- 
serve Maximum rates of 2 cents a mile for passengers 
over, and 1 cent a mile for passengers under, 12 years of 
age for the transpcrtation of such passengers within the 
state of Minnesota. This law required a reduction of 33% 
per cent of the then established lawful rates, and the com- 
panies, in view of the severe penalties prescribed for a 
violation of this law, put these rates in force and have 
since maintained them. 

The average reduction cf fares and rates required by 
these orders and acts were: 

(1) On general merchandise, 20 per cent to 25 per 
cent by the order of September 6, 1906. 

(2) In in-rates to distributing stations, amounting in 
the Northern Pacific case to 13.58 per cent. 

(3) In maximum rates on grain, lumber, live stock, 
coal, ete., 7.377 per cent. 

(4) In maximum rates on passengers, 3314 per cent. 

Superior, Wis., and Duluth, Minn., are situated side 
by side at the western extremity of Lake Superior. Each 
is an important business center. Conditions attending 
transportation to and from either of them are the same as 
to or from the other. The railroad companies reaching 
them have always accorded them, and do accord them, 
like rates in and out. They ship and receive the same 
kinds of freight and to and from the same localities. Any 
Substantial difference in the rates accorded them would 
destroy the ccmmerce of the city given the higher rates. 
The propriety of a parity of rates to and from these locali- 
ties has always been been recognized. 

For the same reasons, each of the couples of cities com- 
posed of Grand Forks, N. D., and East Grand Forks, Minn., 
Fargo, N. D., and Moorhead, Minn., and Wahpeton, N. D., 
and Breckenridge, Minn., have always been accorded by 
the railway companies serving them like rates in and out. 
The cities in each pair depend upon the same carriers, 
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have substantially the same producing and consuming 
markets, and receive and ship the same kinds of articles. 
Any substantial difference in rates as between the cities 
composing each pair would seriously damage, if not wholly 
destroy, the commerce given the higher rate, and would be 
an undue and unjust preference and advantage, in fact, for 
its neighboring city. 

Failure by the Northern Pacific Company to maintain 
substantially as low rates between Superior and points in 
Minnesota as between Duluth and other points in Minne- 
sota would seriously impair the power cf the company to 
transact its interstate business between Superior and 
points in Minnesota, and would seriously depreciate the 
value of the company’s property in Superior. 


Merchandise Rates. 


The schedule comprehended within the order of Sep- 
tember 6, 1906, prescribed maximum rates for transporta- 
tion within the state of Minnescta, which were from 20 
per cent to 25 per cent lower than those theretofore estab- 
lished by the Northern Pacific and Great Northern compa- 
nies and maintained by them up to the time of the taking 
effect of the order for transportation in Wisconsin, Min- 
nesota and North Dakcta, regardless of whether such trans- 
portation was local to either state or interstate between 
any two of them. If these companies, after the installa- 
tion of the rates prescribed by the order for transportation 
within Minnesota had continued to maintain the former 
rates for transportation between Minnesota and an adjoin- 
ing state, the result would have been serious discrimina- 
tion against localities in the neighboring states. 

For example, prior to the taking effect of the order, 
the rate maintained by the Northern Pacific on a 200-pound 
barrel of flour (fourth class) from Minneapolis to Fargo 
was 68 cents. The schedule fixed 54.2 cents as a maximum 
from Minneapolis to Moorhead. This is a fair example of 
the difference between the former interstate rates for 
transportation between Minnesota and an adjoining state 
and the rates prescribed by the order for transportation 
within the state. 

On the same day that the Northern Pacific Company 
installed its rates in Minnesota as prescribed by the order, 
it reduced its interstate rates between Superior and points 
in Minnesota to an exact parity with its rates between Duluth 
and other points in Minnesota, its interstate rates between 
Grand Forks, Fargo and Wahpeton, N. D., and Minnesota 
points to an exact parity with its rates between East 
Grand Forks, Moorhead and Breckenridge, respectively, 
and other Minnesota points, and its interstate rates be- 
tween Superior and Grand Forks, Fargo and Wahpeton, 
respectively, to an exact parity with its state rates between 
Duluth and East Grand Forks, Moorhead and Brecken- 
ridge, respectively. The reduction was substantial. For 
example, the reduction in the rate on first class from Supe- 
rior to Fargo was from 65 cents per cwt. to 54.1 cts. per 
ewt., and on fifth class from 27 cents per cwt. to 21.7 per 
ewt. 

These reductions were compelled by the necessary and 
direct effect of the operation of the order. Had they not 
been made, Superior could nct have competed in business 
in Minnesota with Duluth, Fargo, Grand Forks, and Wah- 
peton could not have competed with Moorhead, East Grand 
Forks and Breckenridge, respectively, nor could Superior 
have transacted business successfully with Fargo, Grand 
Forks cr Wahpeton. Moreover, although the Northern 
Pacific suffered a substantial loss in revenue from its inter- 
state business, it had the choice of submitting to that loss 
or of suffering substantial destruction of its interstate 
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commerce in articles covered by the order between these 
localities. 
On the same day that the Northern Pacific made these 
reductions in its interstate rates the Great Northern made 
similar reductions, although its business between Duluth 
and Minnescta points is interstate. The reason for its 
reductions from Duluth was to preserve the relation in 
rates from Duluth which had always existed between locali- 
ties similarly circumstanced on the Northern Pacific, and 
also to meet the reduced rates on the Northern Pacific line. 
Moorhead, Minn., Fargo and Bismarck, N. D., Billings 
and Butte, Mont., are so-called “jobbing centers.” Prior 
to the taking effect of the order of September 6, 1906, 
they had always been accorded rates by the Northern 
Pacific Company which would allow them to compete 
in distribution of merchandise with their nearest neigh- 
bors and with St. Paul and Minneapolis and Duluth. The 
sum of car load rates from St. Paul, Minneapolis, and 
Duluth to these centers and the less than car load rates 
out from these centers to the territory geographically 
tributary to them, respectively, had been such as to com- 
pare favorably with rates in and out of their local com- 
petitors as well as with less than car load rates from 
St. Paul, Minneapolis, and Duluth into the territory geo- 
graphically served by them, respectively. The order of 
September 6, 1906, as supplemented by the order of May 
3, 1907, substantially reduced car load rates from Du- 
juth, St. Paul, and Minneapolis to Moorhead. This re- 
duction would have given Moorhead a substantial ad- 
vantage in territory accessible to its jobbing industry, 
not only as against Fargo, unless carload rates to 
Fargo should have been similarly reduced, but also as 
against Duluth, St. Paul and Minneapolis, unless less 
than car load rates from these points to points geo- 
graphically accessible to Moorhead, which included a 
considerable territory in North Dakota, should have been 
proportionately reduced. This reduction, unless accom- 
panied by a corresponding reduction in car load rates to 
Fargo from the eastern terminals, would have served to 
build up Moorhead at the expense of Fargo, and there- 
fore to discriminate unduly and unjustly against Fargo 
as a matter of fact, and would destroy the relation in 
rates which had theretofore existed between the sum of 
ear load rates into Moorhead and less than car load dis- 
tributing rates out on the one hand, and less than car 
load distributing rates from Duluth, St. Paul and Min- 
neapolis to localities accessible to Moorhead on the 
other. If Fargo were protected as against Moorhead by 
a like reduction in car load rates, it would have an ad- 
vantage and preference over Bismarck in territory com- 
mon to them both and an advantage over the eastern 
terminals in territory common to Fargo and them, unless 
ear load rates from the eastern terminals to Bismarck 
and less than car load rates from the eastern terminals 
to the territory accessible to Fargo should be corre- 
spondingly reduced; and this advantage would consti- 
tute an undue and unjust preference to Fargo as against 
Bismarck, which competes in certain territory with Fargo, 
unless rates on car load lots from the eastern terminals 
to Bismarck should be correspondingly reduced. And 
so on, from distributing point to distributing point. 
Every rate comprehends two terminal charges, the 
initial and the final, and a distance haulage charge. It 
is a cardinal principle of rate making that a rate for a 
longer distance should be proportionately smaller than 
one for a shorter distance; that is to say, that a rate for 
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500 miles should be less than twice the rate for 25) 
miles, if conditions of transportation be the same, be- 
cause the rate for 250 miles includes two  terminz] 
charges, and, if the rate for 500 miles were twice the 
rate for 250 miles, it would manifestly include the equiva. 
lent of four terminal charges. Even if the haulage 
charge were the same per mile for a haul of 500 miles 
as for a haul of 250 miles, which is contrary to the rule 
generally applied in rate making, the rate per ton per 
mile for the 500 miles should be less than for the 250 
miles because in the one case the terminal charges 
would be spread over 500 miles and in the other over 
only 250 miles. 

Comparison of rates at present maintained by the 
Northern Pacific Company from St. Paul to various sta- 
tions in North Dakota and Montana with those estab- 
lished by the order of September 6, 1906, and now main. 
tained by the company between St. Paul and Moorhead, 
discloses that the Commission-made rates from St. Paul 
to Moorhead are in general substantially less than the 
proportion of the presently maintained interstate rates 
of the company to these various points in North Dakota 
and Montana, based on the mileage in Minnesota as com. 
pared to that of the entire haul. For example, the pres- 
ent rate maintained by the Northern Pacific on class E, 
merchandise from St. Paul to Miles City, 743 miles from 
St. Paul, is 39 cents per cwt. The rate to Moorhead, 
based on the proportion of 39 cents, which the mileage 
of the haul in Minnesota is of the entire haul, is 13 
cents. The order allows only 11 cents per cwt. from St. 
Paul to Moorhead, in which, of course, are included two 
full terminal charges. Maintaining rates comparison of 
which shows this result involves substantial, undue, and 
unjust discrimination in fact against the interstate locali- 
ties. And a reduction of the interstate rates compelled 
by the reduction of the state rates substantially burdens 
interstate commerce and restricts its freedom. 

After the installation by the Great Northern and the 
Northern Pacific companies of the rates prescribed by 
the order of September 6, 1906, it appeared that the sum 
of the locals from St. Paul to Moorhead and from Moor- 
head to many points in North Dakota was less than the 
theretofore established and maintained interstate rates 
from St. Paul to these points in North Dakota. Both 
companies thereupon established and now maintain rates 
from St. Paul to these North Dakota points as a rule no 
greater than the sum of the locals on Moorhead, but 
which are substantially lower in general than the inter- 
state rates maintained by them at the time of the taking 
effect of the order. Maintaining interstate rates from 
St. Paul to North Dakota localities substantially greater 
than the sum of the locals based on the state line would 
have involved undue and unjust discrimination in fact. 

As a matter of fact, the reasons for such reduction 
were to prevent transhipment at Moorhead in order to 
take advantage of the lower sum of the locals; to retain 
on its line traffic which was liable to reach Moorhead 
over other lines by reason of competition; and, as to less 
than car load lots, to enable jobbers in the Twin Cities 
and Duluth to compete with Moorhead and Fargo il 
territory which otherwise the latter would have ex 
clusively occupied by reason of their closer proximity 

thereto. 

It is one of the fundamental dogmas of rate making 
that the haulage charge per mile shall not increase with 
increasing distance, if conditions be the same. The order 
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of September 6, 1906, promulgates a schedule which for 
first-class merchandise, for example, allows a terminal 
charge of 11.02 cents per cwt. and a haulage charge of 
.98 cent per 5 miles up to 200 miles, then a haulage 
charge of .98 cent per 10 miles for added distance up to 
400 miles, and then a haulage charge of .98 cent per 20 
miles up to 500 miles—the limit of distance covered by 
the order. Both the terminal charge and the haulage 
charge allowed for the other merchandise classes are a 
fixed percentage of those allowed for first. Under this 
schedule a hundred pounds of merchandise transported 
by the Northern Pacific from St. Paul to Moorhead, 248 
miles, has been hauled for 48 miles at the rate of .98 
cent per 10 miles when Moorhead is reached. If this 
same haulage charge of .98 cent per 10 miles be applied 
for the remaining distance of the haul from St. Paul to 
Spokane, Wash,, 1,510 miles from St. Paul (which is 
taken as a fair example merely for the illustration of 
this principle), it would produce a rate from St. Paul to 
Spokane on first-class merchandise of $1.79 per cwt. 
The Interstate Commerce Commission in the Spokane 
Rate Case has fixed the reasonable rate on first-class 
merchandise from St. Paul to Spokane of $2.50. Main- 
taining this rate from St. Paul to Spokane and the Com- 
mission’s schedule in Minnesota at the same time neces- 
sarily involves the raising of the per mile haulage charge 
after the Minnesota state line has been crossed, or the 
charging a higher rate within Minnesota for its mileage 
proportion of long haul interstate business than for busi- 
ness local to the state carried on over the same rails 
and under the same conditions, and involves necessarily 
undue and unjust discrimination in fact against localities 
westerly of the Minnesota-North Dakota boundary line. 
For more than 25 years the Northern Pacific Com- 
pany has maintained an equal basis of rates on mer- 
chandise between its eastern terminals and Butte and its 
western terminals and Butte, and between its eastern 
terminals and localities intermediate between them and 
Butte, and between its western terminals and localities 
intermediate between them and Butte. Other railroads 
reaching Butte have during the same time maintained 
like rates to Butte from Sioux City, Omaha, St. Joseph 
and Kansas City on the east, and from San Francisco, 
Sacramento and Los Angeles on the west. Butte has 
been as the hub of a wheel, with spokes representing 
equal rates to these various cities. Industries have been 
born and have grown in reliance upon this parity of 
rates. Intermediate points have had rates fixed in pro- 
portion with the Butte rates. Competition of markets 
and of carriers has brought this about, The Northern 
Pacific Company cannot maintain its present Commission- 
made rates between its eastern terminals and Moorhead 
and at the same time its present interstate rates from its 
eastern terminals to Butte without substantial discrimi- 
nation in fact against Butte or localities intermediate 
between its eastern terminals and Butte. If it lowers its 
rates from its eastern terminals to Butte and intermedi- 
ate stations to such an extent as to obviate substantial 
discrimination in fact, it must, to preserve the relation 
which has always existed, lower to a like extent its rates 
from its western terminals to Butte and intermediate sta- 
tions. If, then, the Northern Pacific maintains the Com- 
mission-made rates between its eastern terminals and 
Moorhead, it must either substantially discriminate in 
fact or destroy the general relation of rates which has 
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existed for many years in the territory between the Mis- 
souri River and the Pacific Coast. In this way the reduc- 
tion of the rates in Minnesota either imposes a substan- 
tial burden upon, and a regulation of, interstate com- 
merce or compels unjust discrimination therein. 

Prior to the taking effect of the order of September 
6, 1906, the Great Northern and Northern Pacific com- 
panies had established joint through rates in connection 
with other carriers from all localities easterly or south- 
erly of the state of Minnesota to all points in Minnesota 
westerly of St. Paul and Minneapolis reached by them, 
respectively, and these rates were in force at the time 
of the taking effect of the order. After the rates pre 
scribed by the order were installed, the sum of the locals 
on St. Paul from all localities southerly and easterly of 
Minnesota to all localities in Minnesota westerly of St. 
Paul and Minneapolis reached by these companies was 
substantially less than the then existing interstate rates 
between such localities southerly or easterly of Minne- 
sota and such Minnesota localities. Maintaining such a 
relation of rates would have involved undue and unjust 
discrimination in fact against the localities easterly and 
southerly of Minnesota and an unjust and undue prefer- 
ence and advantage in fact for St. Paul, because mer- 
chandise could have been shipped from all localities. 
easterly and southerly of Minnesota to St. Paul on the 
theretofore established and then existing interstate rates. 
and distributed from St. Paul to all points westerly of 
St. Paul and Minneapolis on the rates prescribed by the 
order for substantially less charges in the aggregate than 
would have been incurred for the through haul under the 
then existing through interstate rates, In order to avoid. 
this discrimination the companies forthwith, after the 
taking effect of the order, withdrew the then existing 
interstate rates and established a new tariff of through 
rates which were no higher than the sum of the locals 
on St. Paul. For example, the former through rates 
from Chicago to Wadena, Minn., on first-class merchan- 
dise, was $1.09 per cwt. The sum of the locals on St. 
Paul after the taking effect of the order was $1.004. 
The present through rate is $1.004, being a reduction of 
8.6 cents per cwt. In other words, the reduction in the 
Minnesota rates compelled an unjust discrimination in 
interstate rates, or submission to the imposition of a 
substantial burden on interstate commerce. 

Conditions attending transportation are substantially 
the same in Minnesota and North Dakota, whether the 
transportation is local to either state or interstate be- 
tween them. If unjust and undue preference or advan- 
tage in rates is to be avoided, like rates must exist for 
like distances under like circumstances. The Northern 
Pacific and Great Northern companies have prior to the 
taking effect of the order maintained an equable basis 
of rates in the territory which these two states com- 
pose without regard to state lines. For example, the 
interstate rates from Moorhead, Minn., westerly into 
North Dakota, have been the same as from Moorhead 
easterly into Minnesota, and no conditions have existed, 
or do exist, which justify a different basis of rates for 
eastbound to that for westbound transportation. 

Prior to the installation of the rates prescribed by the 
order, the rate per cwt. of first-class merchandise for 100 
miles, for example, out of Moorhead, whether westerly 
into North Dakota, or easterly into Minnesota, was 43 
cents. For transportation westwardly into North Dakota 
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this rate from Moorhead still exists. The rate prescribed 
by the order, and now in effect, from Moorhead eastwardly 
into Minnesota is, per cwt. of first-class merchandise, 30.6 
cents. This disparity of rates for transportation under 
substantially similar conditions, and which disparity in- 
creases as distance easterly from Moorhead increases, 
constitutes an undue preference and advantage to the east- 
wardly localities in Minnesota, and a corresponding preju- 
dice and disadvantage to the interstate westwardly locali- 
ties in North Dakota. If the companies maintaining this 
relation of rates, unfair in fact, are to continue to maintain 
the rates prescribed by the order, they can remove the 
existing undue and unjust discrimination in fact against 
the interstate localities in North Dakota only by reducing 
the interstate rates from Mcorhead to localities in North 
Dakota to a substantial parity with those maintained from 
Moorhead to localities at like distance in Minnesota. 

The Great Northern Company owns and operates a 
branch line to Noyes,.391 miles from St. Paul. The line 
between St. Paul and Noyes is wholly within the state of 
Minnesota. Conditions attending transportation of mer- 
chandise from St. Paul to Noyes are at least no more favor- 
able than those attending transportation from St. Paul to 
localities in North Dakota on the main line of the com- 
pany and equally distant from St. Paul. All that is claimed 
by complainants is that conditions are substantially alike. 
Prior to the taking effect of the order, the rate per cwt. 
of first-class merchandise for transportation on the Great 
Northern from St. Paul to a locality 390 miles distant and 
situate either in Minnesota or in North Dakota was 96 
cents. The Commission-made rate from St. Paul to Noyes 
is 68.8 cents. Such a disparity in rates, without substan- 
tial dissimilarity in conditions, constitutes undue and unjust 
discrimination in fact. 

The order of September 6, 1906, prescribes a basis of 
rate making. Its schedule is framed to secure a fixed rela- 
tion between rates on the same class for different dis- 
tances, a fixed relation between rates for the different 
classes for the same distance, and therefore manifestly a 
fixed relation between rates for different classes for differ- 
ent distances. These relations are so stable that, given 
the rate for any distance on any class, the rate for any 
other distance on any other class may be determined by 
one who knows the method upon which the schedule is 
constructed. An avowed purpose of the schedule is to 
secure equality of rates. 

The Great Northern Company operates a line from St. 
Paul to Sioux City, Ia., 327 miles from St. Paul, which 
leaves the state of Minnesota and enters the state of South 
Dakota at a distance approximately 218 miles from St. 
Paul—the distance from St. Paul to Jasper, the border 
Minnesota town. 

It operates another line from St. Paul to Huron, S. D., 
294 miles from St. Paul, which leaves the state of Minne- 
sota and enters the state of South Dakota at a distance 
approximately 173 miles from St. Paul—the distance from 
St. Paul to Nassau, the border Minnesota town. Between 
St. Paul and Willmar, Minn., 102 miles from St. Paul, these 
lines are identical. 

Under the schedule prescribed in the order; the pro- 
gression of the rate—the haulage charge with increasing 
distance—breaks in two at a distance of 200 miles. That 
is to say, the haulage charge for first class (and for other 
classes in fixed relation) having been allowed at .98 cent 


for each five miles up to 200 miles, is cut to .98 cent for 


each 10 miles beyond 200 miles and up to 400 miles. 
When the line between Minnesota and South Dakota 
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is reached on the St. Paul-Sioux City line, the progression 
of the rate prescribed by the schedule is .98 cent per 10 
miles for first class. 

When the line between Minnesota and South Dakota 
is reached on the St. Paul-Huron line, the progression of 
the rate ig .98 cent per five miles of haul. 

It is apparent that, unless undue and unjust discrimi- 
nation shall exist in the rates on one of these interstate 
lines, as compared with the other, the same basis of mak- 
ing the rate, the same relation between rates for different 
distances and different classes must be maintained on one 
line as on the other, and that, notwithstanding that the 
200-mile point of distance on the St. Paul-Huron line is 
within the state of South Dakota, the progression of the 
rate should break in two, as it has on the St. Paul-Sioux 
City line on which that point was reached, and that break 
was made within the state of Minnesota. 

The schedule prescribes fixed relations between rates 
for different distances and different classes. If the relation 
must be adhered to within the state of Minnesota, it can- 
not be departed from substantially merely because of the 
intervention of a state line at one distance or another 
without involving undue and unjust discrimination in fact 
in rates. 


Since the taking effect of the order of September 6, 
1906, both the Great Northern and the Northern Pacific 
companies have reduced their interstate rates on merchan- 
dise from their eastern terminals in Wisconsinn and Min- 
nesota to all localities in general in North Dakota. Such 
reductions have been made, as a rule, only to such extent 
as was necessary to remedy the discrimination resulting 
from the fact that the sum of the local rates from the 
eastern terminals to the border towns of Minnesota and 
from such border towns to the several localities in North 
Dakota was less than the theretofore established and then 
existing through interstate rates from the eastern termi- 
nals to the several respective localities in North Dakota, 
and not to such extent as to remedy the discrimination 
resulting from the fact that in most cases the general 
basis of rates on merchandise for traffic within Minnesota 
is substantially lower than that maintained in North Dakota 
or for traffic crossing the line between North Dakota and 
Minnesota notwithstanding the substantial equality of con- 
ditions. Such substantially lower basis for rates for trans- 
portation of merchandise within Minnesota than for that 
within North Dakota or for that between the two states 
still exists, and constitutes undue and unjust discrimina- 
tion in fact. 

St. Cloud, Minn., is on the Barnesville main line of 
the Great Northern, and is 168 miles easterly from Moor- 
head, at which point this line leaves the state of Minne- 
sota and enters the state of North Dakota. Fergus 
Falls, Minn., is on the same line, 56 miles easterly from 
Moorhead. They are each distributing centers, so de- 
clared by the Commission’s order of May 3, 1907. 
Whether discrimination in fact exists between rates is 
determined by comparison of the rates involved. If 
conditions are substantially the same, rates for like dis- 
tances should be the same, and, if not the same, undue 
and unjust discrimination in fact will exist. Conditions 
are substantially alike so far as transportation goes for 
a distance on the Great Northern of 168 miles westerly 
of Fergus Falls as for the same distance westerly of St. 
Cloud. Because they are distributing centers, rates from 
Fergus Falls to points within that distance westerly 
should be the same as from St. Cloud to points of equal 
distance westerly. Rates on articles covered by the or- 
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der of September 6, 1906, from St. Cloud westerly within 
such distance of 168 miles, are substantially lower than 
those maintained by the Great Northern to points in 
North Dakota of like distance westerly of Fergus Falls. 
Such disparity depends only on the fact that in the case 
of the higher rates the state boundary line is crossed 
and on no other condition whatsoever; and it constitutes 
undue and unjust discrimination in fact, not only against 
the shipper at Fergus Falls, but, as well, against the 
consumer in the North Dakota towns in question. 


Commodity Rates. 

The main lines and branches of the Northern Pa- 
cific and Great Northern companies within the states of 
Minnesota and North Dakota lie (wholly, excepting cer- 
tain limited tracts in which grain cannot be grown, such 
as the Bad Lands of North Dakota) within grain fields, 
and grain is shipped in substantial quantities from 
nearly all stations in these fields to Duluth, Minneapolis, 
and Superior. 

Shipments of coal originate at the head of the Lakes 
—that is to say, Duluth, Minn., or Superior, Wis.—and 
find their destination at all localities served by the com- 
panies or either of them in Minnesota and eastern North 
Dakota. 

Shipments of lumber originate at Duluth, Cloquet, 
Little Falls, and other points in Minnesota, and are 
destined to points throughout Minnesota and North Da- 
kota. 

Shipments of live stock originate in Minnesota, 
North Dakota, and eastern Montana, and go to South St. 
Paul or Chicago. 

Conditions attending transportation are substantially 
the same as to all these commodities moving eastwardly, 
whether the shipment originates in Montana, North 
Dakota, or Minnesota, or whether it finds its termina- 
tion at one of the Minnesota terminals of the compa- 
nies, or at Superior, Wis. 

Conditions attending transportation are substantially 
the same as to all these commodities moving west- 
wardly, whether the shipment originates at a Minnesota 
point or at Superior, Wis., or whether it finds its destina- 
tion in Minnesota or North Dakota. 

Because conditions attending transportation are sub- 
stantially the same, any difference in the basis of rates 
charged for transportation of coal, whether the ship- 
ment originates at Duluth, Minn., or at Superior, Wis., 
and is destined to any locality in Minnesota or in east- 
ern North Dakota, or in the basis of rates for trans- 
portation of grain, whether the shipment originates in 
Minnesota or North Dakota or is destined to Minne- 
apolis or Duluth or Superior, or in the basis of rates 
for transportation of lumber, whether the shipment is 
destined to a point in Minnesota or to one in North 
Dakota, or in the basis of rates for the transportation 
of live stock, whether the shipment originates in Min- 
nhesota, North Dakota, or eastern Montana involves an 
undue and unjust prejudice and disadvantage in fact 
against the localities subject to the higher basis of 
rates, and an undue and unjust preference and advan- 
tage in fact to the localities given the lower basis. 
Establishing the rates prescribed by chapter 232, Gen. 
Laws 1907 (Rev. Laws Supp. 1909, §§ 2007-11 to 2007-17), 
and maintaining these rates for transportation wholly 
within Minnesota simultaneously with the maintenance 
of the interstate rates at present maintained for inter- 
state traffic between Superior and localities in Minnesota, 
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North Dakota, and eastern Montana and between locali- 
ties in Minnesota and localities in North Dakota and 
eastern Montana, would involve on the part of the 
Northern Pacific and Great Northern companies undue 
and unjust discrimination in fact against shippers, re- 
ceivers, and localities transacting the interstate business, 
and would seriously impair the interstate business of 
the carriers. If the companies shall be compelled to 
maintain within Minnesota the rates prescribed by 
chapter 232, they will be compelled to reduce the basis 
of their interstate rates between eastern Montana and 
North Dakota points and Minnesota points and between 
eastern Montana, North Dakota, and Minnesota points 
and Superior to a substantial parity with the basis pre- 
scribed by chapter 232, in order to avoid undue and un- 
just prejudice and disadvantage in fact against shippers 
and localities transacting the interstate business, as 
well as in order to protect the interstate business of 
carriers against serious impairment. 

Such reduction must be substantial. For example, 
the present rate on soft coal from Duluth to Wahpeton 
is $2 per ton. The rate prescribed by chapter 232 from 
Duluth to Breckenridge is $1.31 per ton. That act 
provides that a minimum car load of soft coal shall be 
30,000 pounds or 15 tons. So that the reduction that 
will be necessary to avoid discrimination against the 
interstate locality in the rate on soft coal will be $10.35 
per minimum car load. 

Duluth, Minnesota, Superior, Ashland, Green Bay, 
Manitowoc, Sheboygan, and Milwaukee, Wis., Gladstone, 
Mich., Chicago, Ill., the Peoria, Ill., district, the Spring- 
field, Ill., district, the Streator, Ill, district, and the 
La Salle, Ill., district, are all competitive points for the 
distribution of coal into the state of Minnesota. 

For many years rates on coal from the various dis- 
tributing points to localities in southern Minnesota have 
borne such a relation as to admit of free competition 
of the various distributing points and of the carriers 
serving them. 

If the rates on coal prescribed by chapter 232, Gen. 
Laws 1907, shall take effect, the result will be substan- 
tial reduction in rates on roal from Duluth to southern 
Minnesota localities. Such a reduction will deprive all 
these various distributing points in Wisconsin, Michigan 
and Illinois of their power to compete with Duluth in its 
distribution of coal in Minnesota, unless the carriers 
serving them shall reduce their interstate rates into 
Minnesota to a parity with those prescribed by chapter 
232 from Duluth. If such carriers shall reduce their 
interstate rates in Minnesota to a parity with the rates 
prescribed by chapter 232, the relation which now exists 
between rates on coal from these various distributing 
points and localities in northern Iowa and in South 
Dakota will be destroyed, unless rates shall be similarly 
reduced from these various distributing centers to locali- 
ties in these two districts. 

Interstate rates on cattle, hogs, sheep, and coarse 
grain would be affected by the rates prescribed by 
chapter 232 in the same manner as rates on wheat 
and coal, 

Under the milling in transit privileges, ;o-called, own- 
ers of wheat at any point in Minnesota, North Dakota or 
South Dakota may pay rates equal to the sum of the rate 
between the point of shipment to Minneapolis and the pro- 
portional rate from Minneapolis to Chicago (for many 
years and at present the sum of 7.5 cents per cwt.), have it 
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milled at Minneapolis, and within a limited period of time 
forwarded to Chicago as flour. 


In order to allow mills located at other towns in Min- 
nesota to compete with Minneapolis, a like milling in tran- 
sit privilege has been accorded owners cf wheat to ship 
via such other towns as via Minneapolis, and mills have 
been established in many such towns under a guaranty 
that rates into the towns in which such mills are located 
on wheat in and flour out to Chicago should not exceed 
the rates from the same points to Chicago via Minneapolis 
with the milling in transit privilege. Chapter 232, Gen. 
Laws 1907, substantially reduces rates on wheat within 
Minnesota. The result will be, if that law takes effect, 
that the milling in transit rate from points in Minnesota 
via Minneapolis to Chicago will be automatically reduced 
Unless, then, all interstate rates between 
Minnesota points and Chicago via some interior mill town 
and with a milling in transit privilege shall be reduced to 
a substantial parity with the reduced milling in transit 
rate to Chicago via Minneapolis, Minneapolis will have a 
substantial advantage iti its interstate rates on wheat over 
the various mill towns in the interior of the state, and 
wheat in general will, as a result of this advantage, go to 
Minneapolis. 

Passenger Rates. 


Prior to the taking effect of chapter 97, Gen. Laws 
1907 (Rev. Laws Supp, 1909, §§ 2007—1 to 2007—2), the 
general basis of rates for the transportation of passengers 
between any two points on the Northern Pacific system 
had been for some years 3 cents per mile for passen- 
gers of 12 years of age and over, and 1% cents per mile 
for passengers under 12 years of age. 

Chapter 97, Gen. Laws 1907, prescribes as a maximum 
for transportation of passengers wholly within the state 
of Minnesota 2 cents per mile for passengers of 12 years 
of age or over and 1 cent per mile for passengers under 
12 years of age. 

After the maximum rates prescribed by chapter 97 
were installed, the sum of the locals between Moorhead 
and other Minnesota points and Moorhead and points 
westerly thereof was less than the then existing interstate 
rates between Minnesota points and points westerly 
thereof. 

The result of this disparity between the through inter- 
state rate over Moorhead and the sum of the locals over 
Moorhead was this: In the first month after the taking 
effect of chapter 97, the revenue for passenger business on 
the Northern Pacific between Moorhead and other Minne- 
sota points increased 647 per cent over that for the corre- 
sponding month of the preceding year, while, eliminating 
Moorhead business, the revenue for passenger business 
within the state decreased 2 per cent. In June, 1907, the 
second month after the taking effect of chapter 97, there 
were sold by the Northern Pacific Company 4,037 tickets 
between St. Paul or Minneapolis, on the one hand, and 
Moorhead or East Grand Forks, on the other, as compared 
with only 172 such tickets in the corresponding month of 
the year before; and in June, 1907, there were sold only 
173 tickets between St. Paul or Minneapolis, on the one 
hand, and Grand Forks and Fargo, on the other, as com- 
pared with 984 such tickets in the corresponding month of 
the year before. In May and June, 1906, only one cash fare 
was collected on a train between Moorhead and St. Paul 
or Minneapolis. In those months in 1907 there were 1,168 
full cash fares and 82 cash half fares so collected. 

Thus the necessary, immediate, direct effect of the 
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operation of chapter 97 was to deprive the Northern Pacific 
Company of a substantial amount of its interstate passen- 
ger business through Moorhead. 

Notwithstanding the facility with which interstate 
passengers could avoid the discrimination against them 
by making two contracts with the company, one of which 
should cover the mileage in Minnesota, discrimination in 
fact against the interstate passenger through Moorhead on 
the Northern Pacific still existed, and was practiced. It 
existed against a passenger who, applying for a through 
ticket, did not know that the sum of the locals on Moor- 
head was less than the through rate, against the passen- 
ger with a trunk which he could not checr through unless 
on a through ticket, and against a passenger who was com- 
pelled to use a sleeping car. 

As soon as it reasonably could do so, the Northern 
Pacific remedied this discrimination by reducing all its 
interstate fares for passenger transportation through 
Moorhead to an amount no greater than the sum of the 
locals over Moorhead. Meantime, and before tariffs estab- 
lishing the new reduced interstate rates over Moorhead 
had been filed, the state of Wisconsin had enacted a two 
cents per mile passenger fare law, and the state of North 
Dakota a two and one-half cents per mile law. The rates, 
therefore, newly established by the Northern Pacific Com- 
pany between St. Paul, for example, and points in North 
Dakota and beyond, were in general less than the thereto- 
fore existing rates by approximately one cent per mile for 
the mileage of the transportation in Minnesota and one- 
half cent per mile for the mileage in North Dakota. And 
the rates newly established by the Northern Pacific jointly 
with other companies for passenger transportation between 
points easterly of Minnesota and points on the line of the 
Northern Pacific were in general less than the theretofore 
existing rates by approximately one cent per mile for tbe 
mileage of the transportation in Wisconsin and Minnesota, 
and one-half cent per mile for the mileage in North Dakota. 

These reductions in rates were compelled by the neces- 
sary, immediate and direct effect of the operation of the 
laws of the respective states above recited, not only in 
order that undue and unjust discrimination in rates might 
be avoided, but, as well, in order that the companies might 
transact interstate passenger business freely and without 
impairment of volume. 

Prior to the taking effect of the respective orders 
complained of and of the two-cents maximum passenger 
fare law, the tariffs of the Great Northern and Northern 
Pacific companies for the transportation of passengers 
or merchandise in Wisconsin, Minnesota, North Dakota 
and South Dakota were fair as between the different 
states, and the local tariffs in each state were fair as 
compared with the interstate tariffs between such states 
or any two thereof; and the tariffs now maintained by 
the companies and each of them for the transportation 
of commodities covered by chapter 232 are fair as be- 
tween these states, and the local tariffs in each state 
are fair as compared with the interstate tariffs between 
such states or any two thereof. 


The installation of the rates prescribed by the re- 
spective orders destroyed that fairness as to merchandise 
rates, the installation of the two-cents rate destroyed it 
as to pasenger rates, and the installation of the rates 
prescribed by chapter 232 would destroy it as to rates 
on commodities covered by it. 

It is wholly impossible for carriers situated as are 
the Great Northern, Northern Pacific and Minneapolis & 
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St. Louis companies to maintain materially lower rates 
or a materially lower basis of rates or a different classi- 
fication of subjects of transportation, or a different rela- 
tion between rates for different classes of merchandise, 
for traffic wholly within Minnesota, than for that be- 
tween Minnesota and any of its neighboring states with- 
out unjust and undue discrimination in fact against the 
localities in the neighboring states, and without serious 
impairment of the volume of the interstate business of 
the carriers. Such lower basis of rates within Minne- 
sota than between Minnesota and its neighboring states 
would result in the promotion of the growth and pros- 
perity of localities in Minnesota at the expense of locali- 
ties in neighboring states and the enhancement of the 
value of property in Minnesota, and the serious impair- 
ment of the value of the property of all business men, 
as well as that of the carriers themselves in the neigh- 
boring states. 

Duluth and Superior, Grand Forks and East Grand 
Forks, Fargo and Moorhead, and Wahpeton and Breck- 
enridge are so situated that each pair must be consid- 
ered for the purpose of rate making as one locality. 
Both as a practical matter of the operation of a railroad 
and in order that undue and unjust discrimination as 
between the members of any pair may be avoided, each 
city of each pair must have rates equal to those accorded 
to the other city. If different rates, a different classifi- 
cation, or a different basis of rates be lawfully prescribed 
by one regulating power in or out of one city of any 
pair to those prescribed by another regulating power in 
or out of the other city of the pair, the carriers serving 
them both must, in order to avoid undue and unjust dis- 
crimination in fact as between them as well as to pre- 
serve their own power to transact business with each of 
them, adopt for each city the lower rates or basis of 
rates, or classification prescribed for either city. 

If it should be necessary for the companies involved, 
in order that discrimination may be avoided, or in order 
that the companies may preserve the volume of their re- 
spective business in interstate transportation free from 
impairment in volume, to install for their interstate busi- 
ness a basis of rates no higher than these respectively 
prescribed in the acts and orders complained of, and to 
extend the rates for their interstate long-haul business 
upon the principle provided in said acts and orders, the 
result will be a substantial diminution in the revenues 
of the companies from their interstate business. For 
example, the diminution in the revenue of the Northern 
Pacific Company for the year ending June 30, 1906, the 
last fiscal year prior to the taking effect of the order 
of September 6, 1906, from its interstate business in 
transportation of commodities covered by chapter 232 
alone, if the basis prescribed by chapter 232 had been 
applied to its rates for such interstate business, would 
have been $4,193,283.04; and the loss in such interstate 
revenue for such year for transportation of merchandise 
covered by the order of September 6, 1906, if the basis 
prescribed by the order had been applied to its rates for 
Such interstate business, would have been $4,119,761.96. 
The loss in its interstate business from pasenger trans- 
portation, if the two-cents maximum rate had been ap- 
plied during such year, would have been $1,444,955,.35, 
or a total loss, on account of the acts and orders com- 
plained of, of $9,758,000.35. 

If, in order to prevent discrimination as between 
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different states, it shall be necessary for the companies 
involved to apply for local business within the respective 
states, the same basis of rates as those prescribed for 
business local to Minnesota by the acts and orders re- 
spectively complained of, the loss in revenue to the 
companies involved will be substantial. For example, 
in the year 1906 the loss in revenue of the Northern 
Pacific Company, if the basis prescribed by chapter 232 
had been applied to its local business in transportation 
of commodities covered thereby in other states, would 
have been $198,540.51; and its loss in revenue, if the 
basis of rates prescribed in the order of September 6, 
1906, had been applied to its local business in other 
states for transportation of merchandise covered thereby, 
would have been $952,644.83, or a total loss on freight of 
$1,151,185.34; and, if the two-cents maximum passenger 
rate had been applied to its local business in other states 
the loss in revenue would have been $990,908.82, or a 
total loss, under the acts and orders complained of, of 
$2,142,094.16. 

The facts which have been recited were found by 
the master, and the foregoing statement of them is, with 
rare exceptions, in his clear and concise language. Many 
exceptions are leveled at these findings, but they are 
sustained by clear and convincing evidence, and the only 
question remaining here is: Do they justify the conclu- 
sion that the effect of the acts and orders prescribing 
the Minnesota maximum fares and rates is to impose 
a substantial burden upon or to regulate or to discrimi- 
nate against interstate commerce, or to create unjust dis- 
crimination between interstate localities? Counsel for 
the defendants insist that this question should be an- 
swered in the negative. 

They argue that the prescription and enforcement of 
these fares and rates cannot constitute an unconstitu- 
tional burden upon or interference with interstate com- 
merce because the orders and acts relate to commerce 
within the state only and the state has power to regu- 
late its purely local commerce. This contention, how- 
ever, cannot be sustained because, as has been demon- 
strated in the earlier part of this opinion, if, by their 
natural or necessary operation, these acts and orders 
have the effect substantially to burden interstate com- 
merce, they fall under the ban of the Constitution and 
beyond the power of the state whatever their terms or 
the intent of their makers may have been. 

They say that, while the reduction of the local fares 
and rates may induce the companies to reduce their inter- 
state rates and fares across the borders of the state to a 
parity with the local rates, this is the voluntary act of the 
companies not directly required by the laws and orders. 
There are, however, known and inexorable laws of com- 
merce, and one of them is that transported articles will 
move at the lowest available rates. Reduce local fares 
and rates so that fares and rates in interstate commerce 
across the borders of the state are substantially higher 
than the sums of the locals over the Minnesota stations on 
or near the state boundaries, and the companies must 
reduce their interstate fares and rates on that portion of 
their interstate commerce affected by the sums of the 
locals over the Minnesota borders to a substantial parity 
with the sums of the locgls, or their interstate commerce 
affected thereby will unavoidably become intrastate com- 
merce, and move at the sums of the locals. There is noth- 
ing voluntary on the part of the companies in the loss or 
burden imposed upon them by these reductions. That they 
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must suffer whether they reduce their interstate rates or 
maintain them and permit the transformation of their 
affected interstate commerce into intrastate commerce by 
rebilling and local contracts so that it can pass at the sums 
of the locals. The loss of the difference in revenue be- 
tween that derived from their former interstate rates and 
that derived from the sums of the locals is a direct and 
unavoidable burden upon their interstate commerce im- 
posed by the acts and orders stated which the companies 
May not by any device avoid. 

Moreover, the acts and orders making these intrastate 
reductions necessarily operate to discriminate against in- 
terstate commerce and the right of the companies to carry 
it on, and in that way constitute a direct burden upon 
such commerce. Mr. Justice White said, in the Pullman 
Company’s case, 216 U. S., at page 65, that, though a power 
exerted by a state may not abstractly impose a direct 
burden on interstate commerce, yet such exertion will be 
a direct burden upon such commerce if the power as exer- 
cised operates a discrimination against that commerce, or, 
what is equivalent thereto, discriminates against the right 
to carry it on. If the companies exercised their right to 
maintain, and did maintain, their former interstate rates 
upon that portion of their interstate commerce affected by 
the local Minnesota rates, they lost to local commerce that 
interstate commerce, because it passed by rebilling and 
local contracts at the sums of the locals. This necessary 
effect of the local maximum rates was a direct discrimina- 
tion against interstate commerce and the right to conduct 
it, and hence a direct burden upon that commerce. If, on 
the other hand, to avoid this discrimination the companies 
reduced their rates, that reduction was a like direct bur- 
den, and no course was open to them whereby they could 
exercise their constitutional right to conduct their inter- 
state commerce free from the direct regulation thereof 
effected by these acts and orders. 

Another vicious and inevitable effect of these acts and 
orders is the unjust discrimination in fares and rates be- 
tween localities in Minnesota and those beyond its borders 
which they affect. Moorhead, Minn., and Fargo, N. D., are 
practically the same distance from St. Paul, Minneapolis 
and Duluth, respectively. They have long received, and they 
ought to continue to receive, the same fares and rates in 
and out. This is also true of Duluth, Minn., and Superior, 
Wis.; Breckenridge, Minn., and Wahpeton, N. D.; East 
Grand Forks, Minn., and Grand Forks, N. D. These acts 
and orders reduced the fares to and from the Minnesota 
towns of these pairs from and to other Minnesota points 
33% per cent, and the freight rates from 7 per cent to 25 
per cent, while the former interstate fares and rates from 
and to the other towns of the pairs remained in effect, as 
to commodity rates under the protection of the injunction 
of this court, and would have continued in effect in the 
matter of merchandise rates and the passenger fares, had 
not the prohibition of discriminations between localities by 
the interstate commerce law and the laws of trade which 
have been considered compelled the companies to reduce 
their interstate rates to a parity with the local rates pre- 
scribed. The discrimination thus wrought by these acts 
and orders between the towns mentioned on-the state 
lines is but illustrative of the undue preference and advan- 
tage the local reductions gave to Minnesota cities and 
towns, and the unreasonabie prejudice and disadvantage to 
which they subjected the towns and the cities of other 
states similarly situated in their vicinity. 

Congress, by the “act to regulate commerce” (24 Stat., 
379), forbade the companies to make or give any undue or 
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unreasonable preference or advantage to any party or loca). 
ity, or to subject any party or locality to any unreasonable 
prejudice or disadvantage in any respect whatsoever, and 
the prevention of the discrimination thus prohibited was 
one of the main purposes of this legislation. The first sec 
ticn of the act, however, contained this provision: 


Provided, however, that the provisions of this act shall not 
apply to transportation of passengers or property, or to the re- 
ceiving, storage or handling-of property wholly within one state, 
and not shipped to or from a foreign country from or to any 
state or territory aforesaid. 


The result was that the act of Congress forbade, and 
the acts and orders of the officers of Minnesota conm- 
pelled, this discrimination between localities under the 
penalty of the surrender by the companies of a substan- 
tial part of their interstate commerce or of the revenue 
therefrom, Counsel for the defendants argue, however, 
that this radical discrimination is not forbidden by the 
interstate» commerce law because it is a discrimination 
wrought, not by an undue difference between intrastate 
rates of which they say the state has exclusive jurisdic- 
tion, nor by an undue difference between interstate rates 
of which they admit the nation has exclusive jurisdiction, 
but by an undue difference between intrastate rates and 
interstate rates, and they contend that over the dis- 
crimination thus wrought neither state nor nation has 
any power. The argument, however, again disregards 
the broad and fundamental difference between the power 
of the state over intrastate commerce and the power 
of the nation over interstate commerce. The state may 
regulate its intrastate commerce so far only as the exer- 
cise of its power does not substantially burden or regv- 
late or discriminate against interstate commerce, but 
no farther. A state may not prohibit or regulate dis- 
crimination between interstate and intrastate rates in 
such a way as substantially to burden or regulate inter- 
state commerce, as, for instance, by the prohibition of a 
higher charge or rate for a short haul wholly within the 
state .than for a long haul] that includes the short haul 
and extends into another state, because such action bur 
dens and regulates interstate commerce. Louisville & 
Nashville R. R. Co, vs. Eubank, 184 U. S. 27, 42, 43. By 
the same mark, because it is a direct regulation of in- 
terstate commerce, the nation may regulate and prohibit 
discriminations wrought by an undue difference between 
interstate and intrastate rates, although such regulation 
or prohibition may also to some extent affect and regu- 
late intrastate commerce. For to the extent necessary 
completely and effectually to regulate interstate com- 
merce the nation by the Congress and its courts may 
affect and regulate intrastate commerce. United States 
vs, Colorado & N. W. R. R. Co., 157 Fed. 321, 331; Brown 
vs. Maryland, 12 Wheat. 419, 448; Gibbons vs. Ogden, 9 
Wheat. 1, 209, 210; Gulf, Colorado, etc., Ry. Co: V5. 
Hefley, 158 U. S. 98; Interstate Commerce Commission Vs. 
Detroit, etc., Ry. Co,, 167 U. S. 6338, 642; State Freight 
Tax Case, 15 Wall. 232, 275, 280; Pensacola Telegraph 
Co. vs. Western Union Telegraph Co., 96 U. S. 1, 8; 
Chy Lung vs. Freeman, 92 U. S. 275, 280; Railway Co. vs. 
Husen, 95 U. S. 465, 471, 472, 473; Hall vs. De Cuir, 95 
U. S. 485, 488-490, 497, 498-513; Cooper Mfg. Co. Vs. 
Ferguson, 113 U. S. 727, 736, 737; Bowman vs. Chicago, 
ete., Ry. Co., 125 U. S. 465, 479, 480, 481, 484, 485, 488, 
489, 490, 491, 507, 508; Welton vs. Missouri, 91 U. S. 
275, 280; Lyng vs. Michigan, 135 U. S. 161, 166; Norfolk, 
etc., Ry. Co. vs, Pennsylvania, 136 U. S. 114, 115, 118, 
120; Crutcher vs, Kentucky, 141 U. S. 47, 57, 58, 59; 
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Osborne vs. Florida, 164 U. S. 650, 655; Caldwell vs. 
North Carolina, 187 U. S. 622, 623. “This power,” said 
Chief Justice Marshall, “like all others vested in Con- 
gress, is complete in itself, may be exercised to its 
utmost extent, and acknowledges no limitations, other 
than are prescribed in the Constitution, If, as 
has always been understood, the sovereignty of Congress, 
though limited to specified objects, is plenary as to 
those objects, the power over commerce with foreign 
nations, and among the several states, is vested in Con- 
gress as absolutely as it would be in a single government 
having in its Constitution the same restrictions on the 
exercise of the power as are found in the Constitution 
of the United States.” Gibbons vs. Ogden, 9 Wheat. 1, 
189, 194, 197; Lottery Case, 188 U. S. 321, 346, 347, 359. 
The power therefore to prohibit the ‘railroad companies 
from making or permitting any undue discrimination be- 
tween localities and parties by unreasonable differences 
between intrastate and interstate rates was vested in 
Congress, and no acts or orders of the state or its 
officers could justify such a discrimination. If, as the 
Supreme Court held in the Eubank case, a state has no 
authority to suppress such a discrimination, much less 
has it the power to create and maintain it. 

But counsel insist that, if Congress had the power to 
forbid this discrimination, it did not exercise it because 
it declared in the proviso to section 1 that the pro- 
visions of the interstate commerce act should not apply 
to transportation wholly within one state. But the main 
object of the act was to prevent every undue discrimi- 
nation between parties and between localities. When it 
was enacted there was a crying evil in such discrimina- 
tions, an insistent public demand for the remedy thereof, 
and a determined effort by the legislators to make the 
prohibitions of such discriminations as broad, searching 
and effective as the Congress had the power to make 
them. It had, as we have seen, ample authority to forbid 
discriminations wrought by differemces between intra- 
state and interstate rates, but none to prohibit discrimi- 
nations caused by differences in rates for transportations 
wholly within a state. The act prohibits any undue dis- 
crimination in any respect whatever between localities 
under similar circumstances and conditions by any com- 
mon carrier subject to its provisions. In the light of 
these facts the natural and reasonable construction of 
the proviso in section 1 is that it was inserted out of 
abundance of caution to make sure that the broad terms 
of the act did not go beyond the constitutional power of 
the Congress and directly regulate intrastate commerce 
more than was necessary completely to regulate inter- 
State commerce, and that it has no farther effect upon 
the subject of discrimination now under discussion, The 
evil the act was passed to remedy, the main purposes 
of its passage, the public' demand for a prevention of all 
discriminations, the patent effort of the legislators to 
meet this demand, and the broad terms of the prohibi- 
tions themselves compel the conclusion that the Congress 
intended to exercise, and that by this act it did exer- 
cise, its constitutional power to prevent discriminations 
of the character here in question to its utmost extent, 
and that the companies were and are prohibited thereby 
from making or maintaining the unjust discriminations 
between localities which the maintenance of their for- 
mer lawful interstate fares and rates and the intrastate 
rates prescribed by the acts and orders of the officers of 
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the state would necessarily effect. Reliance Textile & 
Dye Works vs. Southern Ry. Co., 13 I. C. C. Rep. 48, 54. 

The next suggestion is that, if the prohibition of the 
interstate commerce act applies to discriminations be- 
tween intrastate and interstate rates, it applies only 
when the transportation is under substantially similar 
circumstances and conditions and the acts and orders in 
question render the circumstances and conditions under 
which the intrastate rates are charged dissimilar from 
those which condition the interstate rates. But state 
laws and orders effecting discriminations forbidden by 
acts of Congress cannot be held by themslves to create 
such dissimilar conditions as to warrant the maintenance 
of such discriminations. 

Finally, counsel cite, to overcome the proof of the 
substantial burden and the direct regulation of interstate 
commerce affected by the acts and orders in this case, 
with which this record teems, these words from the opin- 
ion of Mr. Justice Brewer in Ames vs. Union Pacific Ry. 
Co. (C. C.), 64 Fed. 172: 

Neither can I understand how the reduction of local rates, 
as a matter of law, interferes with interstate rates. It is true 
that the companies may, for their own convenience, to secure 
business, or for any other reason, rearrange their interstate 
rates and make them conform to the local rates prescribed by 
the statute; but surely there is no legal compulsion. The 
statute of the state does not work a change in interstate rates, 
any more than an act of Congress prescribing interstate rates 
would legally work a change in local rates. Railroads cannot 
plead their own convenience, or the effect of competition be- 


tween themselves and other companies, in restraint of the 
otherwise undeniable power of the state. . 


The reduction cf local rates does not interfere with 
interstate rates, “as a matter of law,” yet it may do So as 
a matter of fact. Whether or not the general and sweep- 
ing reductions in local rates in Minnesota necessarily in- 
terfere with interstate rates and interstate commerce is 
in this case, as it must be in every case, a question of 
fact. The facts which determine that question in this case 
have been set forth in this opinion at great length, be- 
cause it is upen them, and rot upon legal inferences, that 
the answer to the question, whether or not the effect of 
the necessary operation of the acts and orders challenged 
is substantially to burden interstate commerce, now rests. 
Those facts are that it was not for “their own conven- 
ience,” but at great inconvenience and loss, not on account 
of the “effect of competition between themselves and other 
companies,” but because these acts and orders, the prohi- 
bition of discrimination between localities by the interstate 
commerce act and the laws of trade forced them to do 
so, that the defendants reduced their interstate commerce 
rates to a parity with the local rates and submitted to 
the loss of interstate revenue this action entailed. The 
opinion of Mr. Justice Brewer in the Ames case is inappli- 
cable to the cases in hand, because no such array of con- 
demnatory facts was ever submitted to him in that case, 
and it is perhaps not too much to say that no case has 
been found in the books in which any such proof of the 
unavoidable effect of general reductions of intrastate rates 
to substantially burden and directly regulate interstate 
commerce has ever been presented. 


Minnesota, North Dakota, South Dakota and Wiscon- 
sin embrace a vast region, 1,000 miles in extent, traversed 
by the railroads of the defendant companies, which pro- 
duces the same things shipped to the same markets, and 
consumes the same things bought in the same markets. 
The conditions of the transportation of passengers and 
freight in interstate traffic and also in intrastate traffic 
have been, and are, identical, and a relative, fair and 
equable relation between fares and rates in interstate com- 
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merce and fares and rates in intrastate commerce had 
been maintained before the acts and orders here challenged 


were made. The railroad companies had established and 
were collecting their interstate fares and rates pursuant 
to the act to regulate commerce enacted by the Congress 
of the United States. Those fares and rates were lawful, 
hence presumptively reasonable, and neither the officers 
of the state of Minnesota nor any court, state or federal, 
could legally adjudge them unreasonable until they had 
been denounced by the Interstate Commerce Commission. 
Texas & Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. 
S., 426. The fares and rates and the traffic in intrastate 
commerce were so inextricably interwoven with the fares 
and rates and the traffic in interstate commerce that a 
general and substantial reduction of the fares and rates 
in either by its necessary operation compelled a similar 
reduction in the other, because the interstate commerce 
act forbids the discrimination that would otherwise result 
and because traffic will move only at the lowest available 
rates. The subject of the fares and rates in interstate 
commerce through this region is national in its character 
end capable of regulation by uniform rates, and the rail- 
road companies are therefore free to make and regulate 
them, subject only to the orders of the Interstate Com- 
merce Commission. The officers of the state of Minnesota, 
by the acts and orders challenged made a general and 
sweeping reduction of 3344 per cent in passenger rates 
within that state, of 20 per cent to 25 per cent in rates on 
general merchandise, of 7.37 per cent on grain, coal, live 
stock and lumber, and of 13.58 per cent on in-rates to’ dis- 
tributing points. 

The effect of the necessary operation of these acts and 
orders was substantially to burden and directly to regu- 
late the interstate commerce of the companies by causing 
the transformation of that part of their transportation 
upon which their former interstate rates were higher than 
the sums of the locals over the border towns in Minnesota 
into local commerce at those sums, or by causing the com- 
panies to reduce their interstate fares and rates affected 
by the reduced local fares and rates to a parity therewith. 
This effect was unavoidable because the interstate com- 
merce law prohibited the companies from giving to Min- 
nesota towns and cities the undue and unreasonable advan- 
tage and from subjecting the cities and towns of other 
states in the vicinity to the undue and unreasonable dis- 
advantages which a maintenance of their former interstate 
fares and rates and the prescribed local fares and rates 
would have wrought, and because passengers and freight 
will move at the lowest available rates. 

This effect was not like that of the directions concern- 
ing the movements of particular trains, the inspection of 
animals to guard against disease, the reduction of intra- 
state rates on one or a few articles of commerce, and simi- 
lar regulations which were sustained in the cases in the 
earlier part of this opinion and in others of like character, 
because their effect upon interstate commerce was so inci- 
dental and remote as to be negligible. The effect of these 
acts and orders was substantial, direct, controlilng and 
compelling. They are general and sweeping in their 
terms, they reduce the fares and rates on the great body 
of intrastate commerce in the state of Minnesota from 7 to 
33% per cent, and their inevitable effect is directly and 
unavoidably to regulate much of the interstate commerce 
of the defendant companies and unavoidably to cause each 
of them great loss of revenue therefrom. 

No case has been found in the books in which the 
facts disclose a more substantial burden imposed upon 
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interstate commerce by the acts or orders of the officers 
of any state than that which the effect of the necessary 
operation of these acts and orders entails upon the inter. 


etat mmerce of, these companies. If, in the early pro- 
u3 . in the Northern Pacific case, the Supreme Court 
We. ( | to say of the issue whether the necessary 


effec these acts and orders was to interfere with and 
to regulate interstate commerce, “the question is not, at 
any rate, frivolous,” how, now, that their necessary ciffect 
upon that commerce has been indisputably proved to be 
not only general and substantial, but controlling and com- 
pelling, may they escape the ban of the Constitution? If 
one state might by such radical reductions of its local fares 
and rates below legal interstate fares and rates constitu- 
tionally use the laws of trade and the prohibition of dis- 
criminations in the interstate commerce law to force like 
reductions of interstate rates, all states might do so, and 
the power of the states to regulate fares and rates in inter- 
state commerce would be supreme and that of Congréss 
and the Interstate Commerce Commission inferior and 
futile. Such does not seem to be the law. 

Each of the acts and orders challenged has the natural 
and necessary effect substantially to hurden and directly 
to regulate interstate commerce, to create undue and un- 
just discriminations between localities in Minnesota and 
those in adjoining states, and it is unconstitutional and 
void. 

The master also found that the maximum state rates 
prescribed by these acts and orders produced incomes 
insufficient to pay the cost of earning them, taxes and just 
returns upon the real values cf the Minnesota properties 
of the defendants respectively used to carry on their in- 
trastate commerce in that state. The actual earnings, 
taxes, and cost of conducting transporiation during the 
year ending June 30, 1908, the year when the fares and 
all the rates, except the commodity rates, were in actual 
operation, were proved, and the master found that the 
net freight income for that year of the Northern Pacific 
Company from its Minnesota intrastate freight business 
yielded an annual return of only 1.941 per cent on the 
value of its property used to produce that income, and 
that if the commodity rates had been in operation ‘this 
percentage would have been still smaller, that its net 
income from its intrastate passenger business was suffi- 
cient to yield an annual return of only 4.2 per cent, and 
its net income from all its intrastate business in Min- 
nescta an annual return of only 2.909 per cent of the values 
of its property assignable thereto respectively. He re 
ported that the net income of the Great Northern Rail- 
way Company from its Minnesota intrastate freight busi- 
ness was sufficient to yield an annual return of only 5.468 
per cent of the value of its property assignable to that 
business, and if the commodity rates had been in force 
the return would have been less than 5 per cent, that its 
net income from its Minnesota passenger business yielded 
a return of only .925 per cent on the value of its prop- 
erty assignable to that business, and that the net income 
from all its Minnesota intrastate business was sufficient 
to yield an income of only 3.359 per cent on the value 
of its property assignable thereto. His report is that, if 
the acts and orders of which complaint is made had been 
in force during the fiscal year 1907, the year to which 
the proof is expressly addressed in the case of the Min- 
neapolis & St. Louis Company, the net income derived 
from that company’s Minnesota intrastate business would 
have been sufficient to pay an annual return of only 2.93 
per cent on the value of its property assignable to that 
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business, that the net income derived from its Minnesota 
passenger business would have yielded an annual income 

of only 1.79 per cent on the value of its property assignable 

to that business, and that its Minnesota net income from 

intrastate freight and passenger business would have been 

sufficient to earn an annual return cf only 2.47 per cent 

on the value of its property assignable to all its Minnesota 

intrastate business. 

All the Minnesota property of each of these companies 
devoted to transportation had always been and is used 
at the same time to conduct both intrastate commerce 
and interstate commerce. In determining whether cr not 
the fares and rates challenged are confiscatory, the Min- 
nesota intrastate commerce of these companies must be 
considered by itself. That commerce may receive the 
penefit of none of the revenue and must bear the burden 
of none of the cost of interstate commerce. The portion 
of the value of all Minnesota property of each of these 
companies which is chargeable with the economic duty 
to produce a just return by means of the intrastate com- 
merce of that company must therefore first be ascertained, 
for that is the basic measure of the reasonableness of the 
return produced by the Minnesota fares and rates and the 
criterion for the trial of the issue confiscation vel non. 
In the ascertainment of the necessary facts and in the 
determination of-this issue the master pursued this ap- 
proved method in the case of each company. Take the 
Northern Pacific Company, for example. He first found 
the real value of that portion of its Minnesota property 
devoted to transportation in Minnesota during the year 
ending June 30, 1908, to be $90,204,545, he apportioned 
this value between its freight business and its passenger 
business in that state that was conducted by the use of 
the property thus valued on the gross earnings basis, and 
in that way found $66,445,570 thereof assignable to its 
freight business and $23,758,975 assignable to its passenger 
business. On the same basis he divided the values thus 
respectively assigned to freight business and passenger 
business between the interstate business and the intra- 
state business of the company conducted by the use of 
the property so valued, and in that way apportioned $10,- 
867,837 thereof to the company’s intrastate freight busi- 
ness, and $8,159,782 thereof to its intrastate passenger 
business. From the evidence produced he found that the 
total freight revenue earned by the use, during the year 


_ ending June 30, 1908, of the company’s Minnesota prop- 


erty valued, was $9,823,508.35, and that the total passenger 
revenue was $3,512,538.52. These earnings he divided be- 
tween intrastate commerce and interstate commerce and 
found that the intrastate freight earnings were $1,606,771.26, 
and the intrastate passenger earnings were $1,206,333.09. 
He found from the evidence that the cost of the freight 
business conducted by the use of the property valued 
was $5,343,718.25, and the cost of the passenger busi- 
ness was $2,311,631.95. He divided the freight and pas- 
senger cost respectively between the interstate commerce 
and the intrastate commerce and found that the cost of 
the intrastate freight business was $1,355,273.82, and the 
cost of the intrastate passenger business was $863,325. He 
deducted the annual intrastate freight cost from the annual 
intrastate freight earnings, and thus found the annual net 
intrastate freight income which, divided by the value as- 
signed to the intrastate freight business, produced the 
1.941 per cent which he found to be the annual return 
which the rates challenged yielded upon the value of the 
Minnesota property of the Northern Pacific Company used 
to conduct it. In the same way the annual return upon 
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the value assigned to the intrastate passenger business of 
this company was found, and the same method was pur- 
sued in ascertaining the returns yielded to each of the 
companies by the assailed fares and rates. His findings 
upon all these matters are terse, clear, and complete. They 
set forth the values found, the values assigned, the gross 
earnings, the net earnings, the cost found, the cost as- 
signed, and where they are not drawn directly from the 
testimony of witnesses they carefully detail the methods 
and the computations by which they were reached. These 
findings are drawn from evidence which the master has 
reported to the court and which fills 19 printed volumes. 
Exceptions to them and to the report have been taken, 
and counsel for the defendants by brief and argument 
seem to have presented every contention and suggestion . 
in opposition to them that learning, ingenuity, and ability 
enable man to conceive. 

Fortunately it is unnecessary to enter upon any review 
of the authorities, or any discussion of the rules of law, by 
which the validity, under the fourteenth amendment to 
the Constitution of the United States, of the acts and 
orders which prescribed the fares and rates in question 
must be tried. They are presumed to be reasonable and 
valid because the Legislature and the Commission have 
the power to prescribe fares and rates of this nature on 
condition that they do not have the effect to deprive the 
owners of any property whose use is subjected to them, 
and the legal presumption is that the officers of the state 
have faithfully discharged their duties and acteq within 
the constitutional limits of their power. Proof that they 
have not done so or that their acts and orders are viola- 
tive of the federal Constitution must be clear. 

It is, however, beyond the pewer of a state or of its 
Officers to establish or maintain fares and rates the effect 
of the enforcement of which is equivalent to the taking of 
the property of public service corporations for public use 
without compensation, unless justice to the public requires 
such a confiscation. Fares and rates must be just, both 
to the people and to the carrier. In the case in hand jus- 
tice to the people does not demand that the property of 
the defendant companies shall be taken for their benefit 
without just compensation, and fares and rates which do 
not yield a reasonable return upon the real value of the 
property of the railroad companies subjected to them are 
confiscatory in their nature, and the acts and orders which 
establish or maintain them are unconstitutional and void. 
“What the company is entitld to demand, in order that it 
may have just compensation, is a fair return upon the rea- 
sonable value of the property at the time it is being used 
for the public.” Smyth vs. Ames, 169 U. S. 466, 547; San 
Diego Land Co. vs. National City, 174 U. S. 739, 757; San 
Diego Land and Town Co. vs. Jasper, 189 U. S. 439, 442; 
Wilcox vs. Consolidated Gas Co., 212 U. S. 19, 41; Missouri, 
Kansas & Texas Ry. Co. vs. Love (C. C.), 177 Fed. 493, 495. 

Numerous exceptions are leveled at the master’s find- 
ings of the values of the Minnesota properties of the com- 
panies used to conduct their intrastate transportation on 
the ground that they are too high. Speaking generally, the 
same classes of evidence were introduced by the respéctive 
parties in the case of each of the companies and what will 
be said of the proof and the finding in the case of the 
Northern Pacific Company is applicable to the proof and 
the finding in the cases of the two other companies. Evi- 
dence of the cost of reproduction of the Minnesota prop- 
erty of each of the companies, of the original cost of 
acquisition and construction thereof, and of the average 
market value of the stocks and bonds of each of the com- 
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panies for a reasonable period of time prior to June 30, 
1908, was introduced before and considered by the master. 
He found the value of the Minnesota property of the North- 
ern Pacific Company devoted to public use to be $90,204,- 
545. He found the average market value of the stocks and 
bonds of the company for a period of five years was $509,- 
$24,723. The track mileage of the company in Minnesota 
was 21 per cent of the track mileage of the Northern 
Pacific system, and hence the value of the Minnesota prop- 
erty of the company upon this basis was $107,630,191, 
nearly $17,000,000 more than the value found by the mas- 
ter. In the absence of competent evidence segregating the 
property of a railroad company devoted to transportation 
from its other property, all its property represented by the 
market value of its stocks and bonds is presumed to be 


“devoted to public use. Atchison, Topeka & Santa Fe Ry. 


Co. vs. Sullivan, 173 Fed. 456, 466, and the cases there 
cited. There was evidence in this case, however, that a 
considerable portion of the property of the Northern Pacific 
Company represented by the value of its stocks and bonds 
was not devoted to transportation; but there was no reli- 
able evidence of the value of this property or of its relative 
value to the value of all the property of the company. For 
this reason the master rightly and unavoidably concluded 
that the market value of the stocks and bonds was not a 
sound premise from which to deduce the value of the Min- 
nesota property of the company devoted to public use. 
Counsel for the defendants assail this conclusion and found 
an argument for a lower valuation upon this market value 
of the stocks and bonds and a statement in a monthly 
balance sheet of the company which they introduced in 
evidence and which contained a statement of certain ac- 
counts of the company and of the book value of certain 
securities that appear from that statement not to be de- 
voted to public use, and to be held by the company. But 
this balance sheet was not an admission of the company 
against interest, the record contains no competent evidence 
of the value of these securities or of the accounts, and, 
therefore, the contention of counsel] here is without foun- 
dation. For similar reasons the market values of the 
stocks and bonds of the other two companies present no 


credible evidence that the values found by the master were 
excessive. 


The master found the original cost of the acquisition 
and construction of the entire railroad systems of each of 
the companies and the proportion thereof assignable on 
a track mileage basis to Minnesota. The amounts thus 
found prove to be much less than the values ultimately 
found by the master, and for this very good reason: These 
railroads were pioneers; they were built in large part over 
the prairies of Minnesota before they were settled and 
before many of the existing towns, villages and cities along 
their lines came into existence. A large part of the right 
of way of the Northern Pacific Company was granted to it 
by the nation. The cost of rights of way from five to forty 
years ago through wild lands, and through towns and 
villages whose population and the value of the property 
im which have since been multipiied by from 2 to 10, is 
ubviously no criterion of the value of those rights of way 
in 1908, when they were used under these fares and rates 
and when agricultural lands in Minnesota were worth from 
$35 to $100 an acre, and rights of way and lands for yards 
and sites for stations in cities like St. Paul and Duluth 
have wonderfully increased in value. It is a fair return 
upon the reasonable value of their Minnesota property in 
1908 to which these eompanies were entitled, and the cost 
of that property at times. varying from five to forty years 
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ago may be some evidence; but it is certainly no eriterion 
of its value in that year. In view of these facts, the master 
rightly decided that the cost of reproducing this property 
new was a more rational and reliable measure of its rea] 
value than the original cost of its acquisition and construc- 
tion or the market values of the stocks and bonds of the 
companies, and upon that basis he made his findings. 

The railroad commission seems to have reached the 
same conclusion at an earlier date, for in the first part of 
the year 1906, before these suits were commenced, they 
had employed Mr. Dwight C. Morgan as their engineer and 
had instructed him and had requested the railroad com- 
panies to find the respective values of their railway prop- 
erties in Minnesota on the basis of the cost of their re- 
production new. This basis is described in the instructions 
of the commission to the companies under date of March 
12, 1906, in these words: 


In estimating the value of the physical, real amd persona) 
property of the railway companies in the state of Minnesota, 
an estimate of the cost of reproducing them new is deemed 
essential as the prime factor. In respect to real estate and 
construction, this prime estimate is to be made as though the 
existing railways were not constructed and the regions through 
which they now extend were occupied as now, by the settle- 
ments, improvements and varied industries. * * * The pres- 
ent value of the physical properties of the aware will be 
obtained by deducting from the cost of reproduction of deteriora- 
tions by time and use, on the date corresponding to that of the 
estimated cost of reproduction. 


A schedule of about forty items originally suggested 
by the Commission, and perhaps subsequently somewhat 
modified, was used by both parties in these cases, and 
their evidence was directed to the values of these items 
on the basis of the cost of their reproduction new. 

The first and largest item on the schedule was 
“lands for right of way, yards and terminals.” In the 
case of the Northern Pacific Company the evidence on 
behalf of the complainant tended to show that the cost 
of reproducing this item was about $25,000,000. The 
claim of counsel for the Commission now is that the 
value of this item does not exceed $9,498,099.27, and the 
master found that the cost of its reproduction and its 
value were $21,240,562. In the testimony the item is 
divided into lands for rights of way, yards, and terminals 
in ‘St.- Paul, Minneapolis and Duluth, which for brevity 
will be called “terminals,” and other lands for rights of 
way, yards and sites for stations through the other 
cities, towns and villages and through the country, which 
will be termed “lands outside of terminals.” The evi- 
dence for the defendants regarding this item consists 
of an estimate made and verified by Mr. Morgan and 
corroborating purchases and sales. Mr. Morgan had 
never bought and sold any real estate, except his home- 
stead, nor was he acquainted with the value of real 
estate in general. To ascertain the value of the ter- 
minals in each of the three cities he took from the 
county records the considerations recited in the records 
of deeds of a large number of lots and lands in each 
of the cities, compared them with the assessed values 
ef those lots and lands, and found the per cent that on 
the average the assessed values were of the considera- 
tions recited in these records. In St. Paul this was 
about 60 per cent. He then laid out strips of lands 
of varying widths along each side of the railway lands 
he desired to value, divided these strips into such sec- 
tions as he thought were of about uniform value, found 
the values of the land in these sections from their as- 
sessed values on the theory that the assessed values 
were, in. St. Paul, 60 per cent of their real values. From 
these values of the sections of his strips he deduced 
the values of the railway lands between the strips by 
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a comparison of areas. 
lands thus ascertained he added 75 per cent because in 
his opinion it costs railroad companies 75 per cent more 
than the normal market value of lots and lands in these 
three cities to obtain such irregular tracts as they need 


To the values of the railway 


and row own. To ascertain the value of the lands out- 
side of terminals, he searched out himself and by means 
of employes the prices at which many lots and lands 
throughout the region traversed by the railroads had 
been sold, and from these prices he estimated the value 
of the lands of the railway companies, and then® mul- 
tiplied these values. by three, because, as he testified, it 
costs railway companies three times the normal value 
of lands to procure the irregular tracts necessary for 
their rights of way and station grounds through agri- 
cultural lands and the smaller towns, cities and villages. 
By these means Mr. Morgan found and testified that 
the cost of reproduction, and hence the present value 
of the land for right of way, yards and terminals of the 
Northern Pacific Company was $15,385,078.47. At the 
request of counsel for the defendants he made another 
estimate in which he omitted to use the multiples 75 per 
eent of the normal terminal values and three times the 
normal values of lands outside the terminals, and dis- 
closed therein the fact that if these multiples were not 
used his estimate would become $9,498,099.27, the value 
for which counsel for the defendants argue. But neither 
Mr. Morgan nor any other witness came to say that the 
latter was the true cost of reproduction or the real 
value of this item of the schedule. The defendants also 
introduced evidence of purchases and sales that tend to 
sustain Mr. Morgan’s estimate of the value of this item. 

On the other hand, the evidence for the complain- 
ants was, as to the terminals in the three cites, the 
testimony of three residents of each of those cities 
engaged in the real estate business, of long experience 
and accurate knowledge of the values of real estate in 
their respective cities, as to the values of the terminals 
of each of these companies, the testimony in the North- 
ern Pacific case of Mr. Cooper, the land commissioner 
of that company, who was in charge of its rights of 
way and had purchased for it since 1903 property for 
which there had been paid $6,139,542.35, and who had 
a general knowledge of the property in question and its 
value, the testimony in the cases of the other companies 
of officers thereof similarly qualified, and evidence of 
purchases and sales which tend to sustain the evidence 
of these witnesses. As to the lands outside of the 
terminals, the Northern Pacific Company produced the 
testimony of Mr. Cooper and proof of purchases and 
sales for railway purposes which tend to prove that his 
testimony of the cost of reproduction and the value of 
the property was not substantially above prices that 
had actually been paid for like property. He testified 
that he had much knowledge from his experience and 
observation of the cost and value of these lands out- 
Side the terminals, that he verified his knowledge by 
investigating the purchases and sales of property in 
the vicinities of these various rights of way, that the 
necessary cost of obtaining such rights of way by a 
railroad corapany was three times as much as the nor- 
mal value of the land, and that his testimony of the 
value of these tracts was based upon that fact. The 
evidence in the other two cases was of the same charac- 
ter, In each of the three cases the master added to 
the values of the terminals in St. Paul and Minneapolis, 
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established by the testimony of the real estate dealers 
and Mr. Cooper, 5 per cent for the cost of acquisition 
and consequential damages and to the values of the 
lands for terminals in Duluth, verified by the witnesses 
for the companies, 25 per cent for railroad value and 
the cost of acquisition and consequential damages, and 
from the values of lands outside terminals, established 
by the evidence for ‘the companies, he deducted 25 per 
cent. The result was that his ultimate finding of the 
value of the first item in the schedule was about $4,000,- 
000 below the value which the testimony of all the wit- 
nesses, except Mr. Morgan, sustained, about $6,000,000 
above that which Mr. Morgan’s testimony supports, and 
about $11,000,000 above the amount which counsel for 
the defendant now urge the court to adopt. This find- 
ing of the master is assailed because he allowed 5 per 
cent of the value of the terminals for cost of acquisition 
and consequential damages, because he increased the 
values of the terminals at Duluth, established by the 
testimony of the real estate dealers, 20 per cent, for 
the reason that they failed to give due weight to the 
value of these terminals for railway purposes, because 
the companies’ estimates of the value of this item in- 
cluded an addition to the values of the St. Paul and 
Minneapolis terminals fixed by the real estate dealers 
of 25 per cent thereof for railroad value, and because 
he failed to follow the theory of Mr. Morgan and to 
adopt the value which Mr. Morgan would have found 
if he had discarded his multiples. 

But the evidence in this case is conclusive, nay, we 
may say it is without conflict, that every railroad com- 
pany is compelled to pay more than the normal market 
value of property in sales between private parties for 
the irregular tracts it needs and acquires for rights of 
way, yards and station grounds. The defendants’ wit- 
ness, Mr. Morgan, testified that in his opinion the com- 
panies necessarily paid three times the normal value 
for the lands outside of the terminals in the three cities 
and 75 per cent more than the normal value for their 
terminals within those cities. The master in effect 
found that the cost of reproduction and the present 
value of the lands for the terminals in the three great 
cities, including therein all cost of acquisition, conse- 
quential damages, and value for railroad use which he 
allowed, was only about 30 per cent more than the nor- 
mal value of the lands in sales between private parties. 
He found the value of the lands outside the terminals 
to be only twice their normal value. Findings of lower 
values would have been contrary to the great weight 
of the evidence and without substantial support therein. 

The measure of the value of real estate is its mar- 
ket value for its most available use. There was un- 
contradicted evidence that the most available use of 
the terminal lands in Duluth, the use for which they were 
of the greatest value, was their use for railroad pur- 
poses, that they were indispensable for those  pur- 
poses, that the real estate dealers who testified to their 
values had fixed them originally in 1906, without regard 
to their value for railroad uses, and that since that time 
they had advanced in value from 15 to 25 per cent. 
Thus the proof is ample to sustain the addition to this 
1906 estimate of the value of these lands of 25 per cent 
thereof for railroad value, cost of acquisition, and con- 
sequential damages which the master allowed. 

But. counsel argue that this court should disregard 
Mr. Morgan’s multiples and fix the value of this entire 
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item at the amount that his estimate would produce if 
his multiples were not used, $9,498,099.27, because the 
original presumption was that the fares and rates fixed 
by the Legislature and the Commission were just and 
reasonable, clear proof was requisite to overcome that 
presumption, if there is any substantial evidence to the 
contrary the proof is not clear, and the master’s findings 
must be presumed to be wrong, and Mr. Morgan’s evi- 
dence is sufficient to enable one fairly, in the exercise 
of an honest judgment, to disregard the findings of the 
master and the evidence which supports it, and to adopt 
the lowest value claimed. This contention is urged with 
such force and frequent repetition in brief and argu- 
ment, and is applied so persistently to the various spe- 
cific findings of the master, that it deserves considera- 
tion. 


Rate making, the determination of what shall be 
the railroad rates in the future, is a legislative func- 
tion. But rate judging, the determination whether rates 
already made yield a fair return upon the reasonable 
value of the property used to earn them, or take that 
property without just compensation in violation of the 
Constitution, is a judicial function. Prentis vs. Atlantic 
Coast Line, 211 U. S., 210, 226, 228, 29 Sup. Ct., 67, 53, 
L. Ed., 150; Missouri, Kansas & Texas R. R. Co. vs. 
Interstate Commerce Commission (C. C.), 164 Fed., 
645, 648. Why should the presumption that the judicial 
officer, on whom the duty to perform the latter func- 
tion is imposed by the law, rightly discharges that duty 
and reaches just conclusions, be less persuasive than 
the presumption that legislative officers faithfully dis- 
charge theirs? When a rate is made under legislative 
authority, the legal presumption is that it is fair and 
reasonable, and proof to the contrary must be clear, 
especially in cases in which the rates challenged have 
never been in operation and injunctions are sought while 
their effect is yet speculative. 

But the question whether fares and rates which 
have been put in operation confiscate the property of 
the companies in violation of the Constitution of the 
United States is a judicial, and not a legislative, ques- 
tion. And when that issue is presented the rules of 
law, of equity and of practice applicable to the deter- 
mination of judicial questions have effect. When, there- 
fore, rates have been tried by actual use for many 
months, and their effect has become known and is 
proved, when the issue whether or not they take the 
property of the railroad company without just compen- 
sation has been made in a competent court, and all 
parties have introduced, in the presence and subject to 
the cross-examination and rebuttal of each other, afl 
the evidence they desire, when that issue and the nu- 
merous subordinate issues it involves have been heard 
and decided, as they have been in the case in hand, hy 
a master, who has personally heard the testimony of 
every witness, received and examined all the evidence, 
and made specific findings of every material issue of 
fact in the case, the judicial presumption arises that his 
findings are right. This is a presumption of reason as 
well as of law, a presumption that forces itself upon and 
compels the reflective mind. Take the general issue. 


The Legislature and the Commission decided it upon the 
information they had acquired as to the probable effect 
of the rates they were making before those rates were 
tried. The master decided it after the fares and all 
the rates, except the commodity rates, had been tried 
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for many months and their actual effect was known and 
proved. The former decision was based on the con- 
jectural effect of the rates, the latter on their actual 
effect. The master decided this issue upon a full trial, 
in which all parties produced all their evidence, subject 
to the cross-examination and rebuttal of each of the 
other parties, in the manner which the wisdom and 
experience of centuries has taught is most conducive to 
the discovery of the truth and the administration of 
justice. The Legislature and the Commission decided it 
withoat such trial or such proof. 

Doubtless if the fares and rates had been tested 
by the actual operation of the railroads under them, 
and the plenary proof of their effect and of the other 
facts presented to the master had been introduced be- 
fore the Legislature and the Commission, they would 
have reached the same conclusions which the evidence 
forced upon the master’s mind. They decided the issue 
upon evidence more conjectural or speculative; he, upon 
proof more certain and conclusive. And the presumption 
that a master learned in the law, accustomed by long 
experience at the bar and on the bench to hear and 
analyze evidence and draw just conclusions therefrom, 
has faithfully discharged his judicial duty and reached 
right results, is not less strong that the presumption 
that the Legislature and the Commission rightly dis- 
charged their official duties. The result is that when, 
after fares and rates have been in effect for months, 
plenary proof of that effect and of other facts pertinent 
to the issue of confiscation vel non is made before a 
master, who finds the facts, the legal or judicial pre 
sumption that his findings are just and right, while 
not conclusive, is superior to the original presumption 
that they were just and reasonable, which arose before 
they were or could be tried, and it prevails over it. The 
question, therefore, upon the exceptions to the master’s 
report, is not, is there any evidence upon which one 
might fairly, in the exercise of an honest judgment, 
reverse his findings? But it is, are the findings which 
are presumptively right sustained by clear proof? If 
they are, they should be affirmed, and the exceptions 
to them should be overruled. 


Returning now to the finding of the value of the first 
item of the schedule, it is sustained by the testimony of 
nine real estate dealers familiar with the values of the 
properties in their respective cities, by the testimony of 
the officers of the companies who were well acquainted 
with the properties and their values, who had purchased 
rights of way that cost many millions of dollars, and by 
the corroborative evidence of purchases and sales at prices 
approximating the values found. It is met by the theoretic 
value of Mr. Morgan, based on his asSessment sales method 
of proof, and by evidence of purchases and sales corrobo- 
rating it. But the foundation of this value is what copy- 
ing clerks wrote that grantors in deeds wrote were the 
considerations of their conveyances of certain properties, 
and all of these parties were strangers to the parties 
to this suit. It is conditioned by Mr. Morgan’s opinion 
of the number of such considerations it was necessary 
to use to discover the true relation of considerations of 
deeds or presumptive values of properties described there 
in to their assessment values, by his opinion as to the 
width of the strips on each side of the rights of way and 
as to the number and the lengths of the sections of the 
strips requisite to ascertain just measures of the values 
of the rights of way between them. He concedes, and 
counsel for the defendants do not deny, that his method 
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would not reliably indicate the value of any specific lot 
or tract of land of moderate dimensions, and it is difficult 
to understand how it can escape the maxim, “falsus in uno, 
falsus in omnibus.” A careful consideration and analysis 
of Mr. Morgan’s testimony and of the other evidence in- 
troduced to support it: has convinced that they are too 
indirect, uncertain, and inconsequential to overcome the 
direct and convincing proof of the values of these prop- 
erties which the complainants have made, and the ex- 
ceptions to the master’s findings of these values must he 
overruled. 

Exceptions were taken to the allowance of interest 
at 4 per cent per annum on the cost of the reproduction 
of the railroad properties during one-half of the estimated 
times of their construction. But the evidence is con- 
clusive that moneys invested for the purchase of rights 
of way for, and in the construction of, railroads, ordinarily 
produce no net income during the period of construction, 
that the amount of capital thus losing returns is ordinarily 
equal to one-half of the cost of reproduction during the 
entire period of construction, or to the entire cost during 
one-half of that period. There is no doubt that interest 
at a fair rate on the capital invested in materials and 
labor that remain idle during construction is as much 
a part of the cost of constructing or reproducing a rail- 
road as is the money paid for those materials or that 
labor. Brunswick Water District v. Maine Water Com- 
pany, 99 Me. 371, 59 Atl. 537, 542. Mr. Morgan, the engineer 
and witness for the defendants, allowed in his report 
to the Commission, and verifies the justice of an allow- 
ance of 4 per cent per annum during one-half of the 
period of construction; but the amounts he allowed were 
less than those found by the master, because his estimates 
of the cost of reproduction and of the times requisite for 
construction were less. The weight of the testimony on 
this subject, however, sustains larger amounts than those 
fixed by Mr. Morgan or the master, and there was no 
error against the defendants in the latter’s finding and 
allowance of the item here under consideration in either 
of the cases in hand. 

The Minnesota Transfer Railway Company is a cor- 
poration and the joint agent of the owners of ten different 
ilnes of railway for the interchange of their freight traffic 
in St. Paul and Minneapolis. Each of the ten owners owns 
one-tenth of the property of the Transfer Company by 
virtue of an ownership of stock. The St. Paul Union 
Depot Company is a like corporation and joint agent of 
the owners of nine lines of railroad for the exchange of 
their passenger traffic, and it is owned by nine constituents 
in the same way. Each of the three defendant companies 
owns one share in each of these terminal companies, and 
the latter corporations and their properties are operated 
and used as tools of the railroad companies that own 
them, to conduct transportation for their exclusive use 
and benefit. The defendants complain because the master 
allowed to each of these three companies $1,186,191 as 
the cost of reproduction and the value of their respective 
interests in the property of these subsidiary companies, 
and because he allowed to the Northern Pacific Company 
$1,180,151 for the cost of reproducing and the value of 
its interest in a similar corporation and its property used 
by the Northern -Pacific Company for a like purpose at 

Duluth. It is not claimed that these interests are not 
worth, or that their cost of reproduction would not be, 
the amounts allowed; but it is contended that these values 
are not allowable at. all, because they are represented 
by the stocks and bonds of the subsidiary companies. But 
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these interests in these terminal corporations and their 
property are the most indispensable parts of the Minne- 
sota properties of the defendant companies used to earn 
the fares and rates here in question, and any estimate 
of the value or of the cost of reproduction thereof which 
omitted the value or the cost of reproduction of these 
interests would have been incomplete and deceptive. The 
master rightly considered and allowed their value. 

There are exceptions because the master allowed to the 
Northern Pacific Company $1,613,612.76, to the Great 
Northern Company $3,219,642, and to the Minneapolis & 
St. Louis Railroad Company $608,896.43, for the solidifica- 
tion and adaptation of their respective railroads, and de- 
ducted nothing from the cost of reproduction for depre- 
ciation. But these amounts are those allowed by the 
defendants’ engineer and witness Morgan in his original 
estimates of the cost of reproduction which he reported 
to the Commission, and there is much other evidence in 
the record to sustain them. [It is clear that a new rail- 
road may appreciate or depreciate as it grows older. It 
may be renewed, repaired, and improved day by day and 
year by year as it is operated, until its embankments be- 
come more solid, its culverts and bridges firmer and more 
reliable, its ties and rails more steadfast and secure, and! 
its rolling stock more seasoned and better adapted to 
its service and to the railroad it traverses, and until the 
whole property becomes more valuable than it was when 
it was first constructed. On the other hand, its embank- 
ments and its roadbed may be neglected and permitted 
to deteriorate by the action of rain, snow, and frost, its 
ties may be allowed to become partially decayed, its bolts 
and rails loose, and its rolling stock worn, without ade- 
quate repairs, until the entire property suffers great de 
preciation. Whether at a given time a railroad property 
is more or less valuable than it would be if it had just 
been constructed is a question of fact, that in a suit of 
this nature must be answered by the evidence. That 
evidence in this case is that the railroads, rolling stock,. 
and appurtenances which constitute the great transporta- 
tion machines of these companies“In Minnesota are in bet- 
ter condition for use, more efficient, more steadfast, better 
adapted to each other, than if their construction was just 
completed, that all depreciation has been offset by appre- 
ciation, and that values to the amounts here allowed by 
the master have been added to the values of these prop- 
erties new, by their age, their repairs, their renewals, 
their adaptation, and the assured efficiency that comes: 
from constant careful maintenance and operation. There: 
was no error in these allowances. 

Many other exceptions were taken to items which con-. 
stitute parts of the values found by the master. Each: 
one of them has been examined in the light of the evi- 
dence, the arguments, and the briefs. They challenge mat- 
ters less important than those that have been reviewed, 
and no good purpose would be served by stating and dis- 
cussing them in detail. Suffice it to say that none of 
these exceptions is sustained by the record, and the result 
is that the findings of the values of the Minnesota prop- 
erties of the three companies by the master must be con- 
firmed. 

The master divided the values of the Minnesota prop- 
erties between freight business and passenger business and 
between interstate business and intrastate business on 
the basis of the respective gross earnings of these classes 
of business. Counsel for the defendants challenge this 


basis of division, and contend that the apportionment 
should have been made on the basis of the use made of 
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the property by each of these classes of business, meas- 
ured either (1). by the aggregate number of the ton miles 
and passenger miles of the respective classes, or (2) by 
the aggregate number of the car miles and engine miles 
of these classes. They say that if that proportion of the 
value of the property of a company which the number of 
ton miles hauled by it in Minnesota bears to the aggregate 
of its ton miles and passenger miles in Minnesota be as- 
signed to its freight business, and that proportion which 
its number of passenger miles bears to the same aggre- 
zate be assigned to the passenger business, and if that 
proportion of the value thus assigned to the freight busi- 
ness which the aggregate of the car miles and engine miles 
appertaining to the intrastate freight business bears to 
the car miles and engine miles used in the freight business 
be assigned to the intrastate freight business, and the 
same method be pursued in apportioning value to the intra- 
state passenger business the apportionment will be more 
equitable and just. The issue is between apportionment 
by use without regard to the worth or value of the use and 
apportionment according to the value of the use. The 
latter basis seems to be more logical and rational. Cap- 
italization is founded on the worth of use, not on mere use. 
The value of property and of investment in every form is 
measured by the value of its use, not by its use divorced 
from the value thereof. The Minnesota railroad commis- 
sion, the railroad companies, all rate-makers, base their 
rates primarily on the worth of the use of the railroad 
machines by the various classes of freight and by the 
passengers, and not on the amount of that use. The rate 
for hauling a ton of merchandise of the first class a mile 
is not five times the rate for hauling a ton of merchandise 
of class E a mile, because the former ton mile uses the 
railroad property five times as much as the latter, but 
because the use by the former is worth more than the 
use by the latter. Moreover, there is no unit of measure- 
ment of ton miles and passenger miles, of freight car 
miles and freight engine miles, or of passenger car miles 
and passenger engine miles, divorced from the values of 
the uses they make of-the railroad property, from the 
classes of loads they carry and the distances these loads 
are hauled. Indeed, there is no proportioning or measuring 
relation between such varying uses of property, when no 
regard is given to the values of these uses. 

On the other hand, the values of the uses, the earnings 
of the property, unavoidably condition the value of the 
property used, and present a natural and equitable basis 
of apportioning that value to these uses. Cases may in- 
deed be imagined in which this basis does not produce 
persuasive results. One of them was suggested by Mr. 
Justice Brewer in Chicago, Milwaukee & St. Paul Ry. Co. 
vs. Tompkins, 176 U. S. 167, 176, and others of like char- 
acter have been presented in argument by counsel. But 
no basis has been suggested and none has been discovered 
which seems to be more equitable or more accurate. It 
may be that there is no basis or method that brings perfect 
or ideal results. But because the ton mile and passenger 
mile basis has no common unit of measurement, because 
that basis and the car mile and engine mile and the pas- 
senger car mile and passenger engine mile basis exclude 
the effect of the values of the uses made of the railroad 
property by the various classes of freight and by the pas- 
sengers carried, because there is really no proportioning 
relation between uses divorced from their values and the 
value of the property used, because these bases ignore the 
differences in the classes of freight carried and in the dis- 
tances they are hauled, because the apportionment of the 
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value of railroad property on the basis of the gross earn- 
ings of the classes of business, which disclose approxi- 
mately the values of their uses of it, gives effect to these 
material differences, appeals more persuasively to the rea- 
son and produces results more equitable than any other 
basis suggested, and because this basis has commended 
itself to the judgment of, and has been adopted by, the 
courts upon whom duties cf apportionment of this nature 
have been imposed in like cases, the master was justified 
in following their decisions and his action and report in 
this regard is confirmed. Ames vs. Union Pacific R. R. Co. 
(C. C.), 64 Fed. 165, 179; Chicago, Milwaukee & St, Paul 
Ry. Co. vs. Tompkins (C. C.), 90 Fed. 363, 370; St. Louis & 
S. F. Ry. Co. vs. Hadley (C. C.), 168 Fed. 317, 348-352; 
Northern Pacific Ry. Co. vs. Keyes (C. C.), 91 Fed. 47, 56, 
57; In re Arkansas Railroad Rates (C. C.), 163 Fed. 141, 
142; Missouri, Kansas & Texas Ry. Co. vs. Love (C. C.), 
177 Fed. 493, 497. 

In the cases of the Northern Pacific Company and the 
Great Northern Company exceptions are urged to the mas- 
ter’s division of common cost between freight business and 
passenger business, to his finding that the cost of doing 
intrastate freight business was two and one-half times the 
cost of doing interstate freight business, and to his finding 
that the cost of doing intrastate passenger business was 15 
per cent more than the cost of doing interstate passenger 
business. About 60 per cent of the cost of doing the pas- 
senger and freight business in Minnesota consisted of items 
which in themselves disclosed the fact that they were 
incurred either in doing the passenger or in doing the 
freight business. All parties conceded that these items 
were properly assigned to the freight business and the 
passenger business, respectively, by the railroad compa- 
nies, and these are termed “allocated items.” The remain- 
‘ng 40 per cent of the cost consisted of items incurred for 
the common benefit of the passenger business and the 
freight business, and there was no method of assigning 
these items that was certain to be mathematically and 
absolutely correct. Two methods were advocated by the 
respective parties to this controversy. The defendants 
introduced in evidence an allocation of these items made 
by Mr. Conway W. Hillman, an expert railway accountant, 
without extended experience as a railroad operator, where- 
by, in the Northern Pacific case, about $400,000 more com- 
mon cost, and in the Great Northern case about $900,000 
more common cost, was assigned to the passenger business, 
and a correspondingly less amount to the freight business, 
than was assigned by the companies and confirmed by the 
master. This division was supported by the testimony of 
Mr. Hillman that in his opinion it was right and reason- 
able and by his statement of his reason for this belief. But no 
other witness came to support his view. On the other hand, 
a large number of witnesses, who had long been familiar 
with the details of the expense of operating railroads, who 
had enjoyed a long experience in their actual operation, 
and who had considered in the light of their knowledge and 
experience and formed opinions concerning a just division 
of this common cost, testified that the allocation made by 
the companies and finally adopted by the master was fair 
and just. This testimony was buttressed by evidence that 
this basis’ of division had been used by these and other 
railroad companies for their own information and con- 
venience for some time before the questions here at issue 
had arisen, and that it had at one time received the ap- 
proval of the Interstate Commerce Commission. So it is 
that, whether the knowledge, experience and opportunities 
of the witnesses to form correct judgments upon this issue 
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er their numbers be considered, the great preponderance 
of the evidence sustains the division made by the master, 
and it must stand. 

All admit that the cost of doing intrastate business 
exceeds the cost of doing interstate business, and the 
issue is, how much does the cost of doing the former 
exceed the cost of doing the latter? Upon that issue 
many hundreds of printed pages, a mass of evidence too 
vast for recital or review, has been examined and con- 
sidered by the master and the court. The evidence 
for the state consists of the testimony of Mr. Hillman, 
and the evidence for the complainants is the testimony 
of six men who have long been engaged in and are 
familiar with the actual operation of railroads and the 
expenses thereof. Many criticisms of the testimony of 
each of these witnesses, of their opinions, and of the 
reasons they give for them, have been made by counsel 
for the respective parties, and have been the subjects 
of study and reflection in the light of the evidence and 
the arguments. Mr. Hillman’s conclusion in the Northern 
Pacific case, and it was similar in the other cases, was 
that the cost per ton per mile of doing intrastate busi- 
ness was about 44 per cent more than the cost of doing 
interstate business. Starting with the cost of doing busi- 
ness which was entirely local upon certain branch lines 
of the company, a cost which he extracted from its 
records, and with the assumption that the cost per ton 
per mile of doing the local business on the main lines 
of the company was the same as it was on the branch 
lines, he derived this result from these premises, from 
other records and reports of the company, and from a 
long and intricate series of computations, assumptions 
and deductions. No chain, however, is stronger than its 
wedkest link, and an examination of the method he 
pursued and the bases upon which he founded his con- 
clusion has convinced us that the result he deduced 
is conditioned by so many of his own opinions and as- 
sumptions, unsupported by other persuasive proof, that 
his conclusion is entitled to no more. weight than his 
opinion that it and the means by which he reached it 
are correct. 

Many witnesses, however, whose evidence disclosed 
the facts that they had long been engaged in the actual 
operation of railroads, that they had learned and knew 
from actual observation and experience the conditions 
which increased and diminished the cost of the trans- 
portation of freight, and the relative effect of these 
conditions upon the cost of interstate and intrastate 
transportation, that they were familiar with the details 
of the relative expenses of doing intrastate and inter- 
state freight business, witnesses whose opinions are 
certainly as likely to be sound as that of Mr. Hillman, 
came and testified that, while they had no means of 
accurately and mathematically determining the fact, they 
were confident in the opinion that the cost per ton per 
mile of doing intrastate freight business was from three 
to six times the cost per ton per mile of doing interstate 
business. Counsel for the defendants say that a portion 
of local business is interstate business and takes a short 
haul, and a portion of through business is intrastate 
business and takes a long haul, and that the effect of 
the testimony of these witnesses is not that the cost 
per ton per mile of intrastate freight business is from three 
to six times the cost of interstate freight business, but 
merely that the cost of local and short haul business 


bears that relation to the cost of through and long haul, 
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business, The testimony of these witnesses has been 
considered in view of this criticism, but the record does 
not seem to sustain the contention of counsel. For 
example, Mr. Elliott says that the average haul of intra- 
state freight in Minnesota on the Northern Pacific Rail- 
road was about 104 miles, that the average haul of in- 
terstate freight touching Minnesota on that railroad was 
about 485 miles, that the expense of short hauls is 
much greater than that of long hauls, and after enumer- 
ating various other reasons he testified that these rea- 
sons “all lead me to the conclusion that the so-called 
short haul intrastate business costs anywhere from three 
to six or seven times as much as the so-called long haul, 
through interstate business.” On his redirect examina- 
tion he was asked if by the statement which has just 
been quoted he meant “to compare the average cost of 
the state business with the average cost of the interstate 
business,” and his answer was, “That was my inten- 
tion in making that statement in my direct examination 
last week.” Mr. Doddridge testified in the Great North- 
ern case that his judgment was that upon the basis of 
ten miles, excluding the Missabe ore traffic, the ratio 
of extra cost per ton per mile of intrastate Minnesota 
freight was at least three times, and maybe four times, 
as great as that of interstate freight. True, much was 
said in the testimony of these and other witnesses of 
the extra cost of short hauls over long hauls, and of 
local business over through business, for the witnesses 
had in mind that a larger proportion of the interstate 
freight than of the intrastate freight was through busi- 
ness and took the long hauls; hence the terms “local 
freight” and “local business” appear to have been fre- 
quently used in this case and in other cases of this 
character to mean intrastate freight and intrastate busi- 
ness. But, when all the testimony of each of the six 
witnesses for the complainants upon this issue is con- 
sidered together, it is persuasive that their testimony 
clearly discloses their opinions that the cost per ton per 
mile of the intrastate freight business of the two com- 
panies in Minnesota was from three to six times the 
cost of their interstate freight business in that state. 
The testimony of Mr. Hillman on behalf of the defend- 
ants falls far short of prevailing over this evidence, and 
the exceptions to the finding of the master that the 
cost of the Minnesota intrastate freight business of 
the companies per ton per mile was at least two and 
one-half times that of the interstate freight business 
must be overruled. For similar reasons the master’s 
finding that the cost of intrastate passenger business 
per passenger mile was 15 per cent more than that 
of interstate passenger business is confirmed. Missouri, 
Kansas & Texas Ry. Co. vs. Love (C. C.), 177 Fed., 493, 
499; In re Arkansas R. R. Rates (C. C.), 163 Fed., 141, 
142; Chicago, Mil. & St. P. Ry. Co. vs. Tompkins, 176, 
U. S., 167; Minneapolis & St. L R. R. Co. vs. Minnesota, 
186 U. S., 257, 262; Ames vs. Union Pacific R. R. Co. (C. 
C.), 64 Fed., 165, 184; Northern Pac. R. R. Co. vs. 
Keyes (C. C.), 91 Fed., 47, 54; St. Louis & S. F. R. R. 
Co. vs. Hadley (C. C.), 168 Fed., 317, 348. The master 
did not rest his final conclusions on this relatively 
greater cost of intrastate business per ton per mile with- 
out. a careful cousideration and credit to the intrastate 
business of the relatively greater revenue per ton per 
mile derived from that business, thus reducing the per 
centage for the freight business in the Northern Pacifie 
case, for instance; from, 250 per cent to 173+.. per cent, 
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and for passenger business from.115 per cent to 113-+- 
per cent, 

Complaint is made that the master finds that the com- 
panies are entitled to a net return of 7 per cent per annum 
upon the respective values of their properties devoted to 
this public use. The character of the business in which 
an investment is made, the locality in which it is placed, 
the returns secured in that locality from other investments 
of a similar nature, the uniformity and certainty of the 
return, and the risks to which the principal and the income 
from it are subjected condition the measure of a fair return 
upon capital invested. An investment in a bank, in a fac- 
tory, in a mercantile, manufacturing or agricultural busi- 
ness, is substantially free from regulation by the govern- 
ment and exempt from any duty to the public, except that 
of paying taxes. If the business in which such an invest- 
ment is made is unprofitable, its owners may promptly dis- 
continue its operation until more prosperous days come and 
then return to their undertaking. An investment in a rail- 
road which operates in many states is subject to the regu- 
lation of its business by many governments. Its owners 
owe the duty to the governments and to the public to oper- 
ate their railroad continually in days when its operation 
is unprofitable as well as when it is remunerative, a duty 
they must discharge under the penalty of forfeiture of their 
property if they fail. In view of these facts, they ought to 
be permitted to receive a return large enough to enable 
them to accumulate in prosperous days a surplus sufficient 
to enable them to protect their property in days of disaster 
and to make their average return through days of prosper- 
ity and of adversity fair and just. The lands in Minnesota 
through which these railroads extend are fertile and pro- 
ductive. The cities, villages and towns they reach are 
rapidly increasing in population and wealth, and the people 
they serve are thriving and successful. The evidence sat- 
isfies that the railroads are maintained in excellent con- 
dition, that they are efficiently and on the whole econom- 
ically managed and operated, and are rendering commend- 
able service. Justice to the thriving people they serve does 
not require that the owners of these railroad properties 
should be deprived of a fair return upon their values. To 
deprive them of such a return would prevent advances and 
tend to compel reductions in the wages and salaries of 
their employes, would tend to prevent the extension of 
their lines into portions of the state where the develop- 
sment and accommodation that railroad service assures 
would be welcome and may be needed, to deteriorate the 
character of the service they render, and to retard the 
general prosperity. The legal rate of interest on a debt 
in Minnesota, in the absence of contract, is 6 per cent, and 
by contract it may be 10 per cent per annum. Rev. Laws 
Minn., 1905, Sec. 2733. Rational investments in agricultural, 
manufacturing, mercantile and other industrial pursuits, 
and even well-secured loans, yield returns in Minnesota 
corresponding with these lawful rates. Investments in 
railroads and the returns thereon are at the risk of 
failures and partial failures of crops, of the disasters, de- 
lays and expenses of unusual storms, snow and cold, of 
the great financial disasters which occasionally prevent or 
delay the movement of traffic, and of the burden of con- 
tinuous operation whether profitable or unremunerative. 
It is an axiom in economics that the greater the risk the 
greater must the return be upon invested capital, and the 
conclusion is irresistible that a net return of 7 per cent 
per annum upon the respective values of the properties of 
these companies in Minnesota devoted to transportation 
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is not more than the fair return to which they are entitled 
under the Constitution of the United States. 

Other exceptions were taken by the defendants, but 
they must be overruled, because they are not of the con- 
trolling character of those that have been discussed, and 
they are not sustained by the record. For the same rea- 
sons, the exceptions of the complainants must share a like 
fate. 

The findings of the master must be confirmed. The 
fares and rates prescribed by the acts of the Legislature 
and the orders of the railroad and warehouse commission 
which have been considered, have been, are, and will be, 
as to each of these railroad companies, unreasonably low, 
unjust, and confiscatory. Each of those acts and orders is 
violative of the fourteenth amendment to the Constitution 
and void, and a decree for the complainant must be ren- 
dered in each of the cases. 

It is so ordered. 


St. Paul Loses Car Transfer Case 


Des Moines, Ia., April 14.—The state has won its 
suit against the St. Paul road in the matter of trans- 
ferring lading. Judge Sherwin of the Supreme Court 
has affirmed the ruling of Judge Brennan of the Polk 
County District Court, requiring the carrier to accept 
shipments in foreign cars for transportation at intra- 
state rates. 

In the case in point a Davenport shipper com- 
plained that the Milwaukee refused to aceept cars 
of coal from points in [Illinois for shipment in Iowa 
unless the coal should be first unloaded from the 
cars in which it came from Illinois and reloaded into 
Milwaukee cars. 

Attorney-General Cosson handled the complaint be 
fore the board of railroad commission, which issued 
an order to require the defendant railroad to accept 
such shipments without changing cars. 

The railroad refused to obey the order, and At- 
torney-General Cosson then brought the case in the Dis- 
trict Court in Polk County. Judge Brennan upheld the 
order of the railroad commission and the railroad ap- 
pealed to the Supreme Court, where Mr. Cosson again 
appeared for the state and again won its cause. 

“Effects of this decision will enter into all the 
big business transactions of all the jobbers of the 
state,” said Attorney-General Cosson. “It will affect 
shippers and jobbers in all the cities of Iowa just 
as it does those of Davenport, and it will mean a 
saving of huge sums of money by reason of the removal 
of the necessity of unloading and reloading carload 
shipments, 

“There will also be a saving in freight rates, for 
the sums of the two local rates for shipments from 
Illinois to Iowa are generally less than the interstate 
rates for such shipments. These two items of saving 
will mean a distinct commercial advantage to Iowa. 

“But of even more importance than this specific 
advantage is the general ruling of the court which 
gives greater power into the hands of the railroad 
commission. It will enable the commission to have 
control over grade crossings and other details of rail- 
road operation in such a way as to greatly benefit the 
people of Iowa.” 
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CONSOLIDATED CARLOADS 0 K 


Supreme Court Upholds Commission’s Decision 
Favoring Forwarders—Opinion in Full 


SUPREME COURT OF THE UNITED STATES. 





No, 325.—October Term, 1910. 
Interstate Commerce Commission, 
The American Forwarding Com- 
pany et al., Appellants, 
vs. 
The Delaware, Lackawanna & 
Western Railroad Company et 
al. 


Appeal from the 
Circuit Court of 
the United States 
for the Southern 
District of New 
York. 





{April 3, 1911.] 

Mr. Chief Justice White delivered the opinion of 
the court. 

Was the court below wrong in permanently enjoin- 
ing the enforcement of an order of the Interstate 
Commerce Commission directed to the railroad com- 
panies who are appellees, is the subject which this 
cause requires us to consider. As a preliminary to 
stating the proceedings before the Commission and the 
court, we refer to practices under the act to regulate 
commerce which gave rise tc and developed the con- 
troversy with which the order of the Commission was 
concerned. To do this will not only abbreviate the 
statement of the case, but will serve to broadly define 
the one question essential to be decided and point to 
the principles applicable to its correct solution. 

Before the act to regulate commerce it was usual, 
first, to give reduced rates to persons who shipped 
quantities of merchandise; and, second, to charge a 
proportionately less rate for a carload than was asked 
for a shipment in less than a carload. After the act 
lower rates to wholesale shippers were abandoned, it 
having been declared that to continue them was con- 
trary to the act, Providence Coal Case, 1 I. C. C. Rep., 
107. The giving, however, a lesser proportional rate 
for a carload than for a less than carload continued, 
the Commission having at an early date announced 
that such a practice was not prohiibted. Thurber vs. 
N. Y. C. & H. R. R. R. Co. et al, 3 I. C..C, Rep., 473. 
Without detailing the theory upon which this concep- 
tion was based, it suffices broadly to say that it em- 
bodied the assumption that a carload was the unit of 
shipment, and rested upon the difference which existed 
between the cost of service in the case of a carload 
shipment by one consignor to one consignee and that 
occasioned by a shipment in one car of many packages 
by various consignors to various consignees. Leaving 
aside possible qualifications arising from exceptional 
conditions, it is true to say that the Commission, how- 
ever, recognized that the fixing of a lesser rate for a 
carload was not imperative, but was merely optional. 
Conformably to these administrative conceptions, it came 
universally to pass that wherever a lesser charge for 
a carload than for a less than carload shipment was 
established such charge was only applicable to ship- 
ments made at one time by one consignor of merchan- 
dise consigned to one consignee at a single destination, 
While there was this uniformity, there was, however, 
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much divergence between carriers as to the character 
of traffic which was given the benefit of the lesser 
rate for carload shipments and the circumstances under 
which, when such rate was established, it would be 
applied. This becomes at once manifest when the 
rules are considered which prevail in the three geo 
graphical divisions into which the United States came 
to be divided by carriers in order that a similar 
classification might, in a general sense, obtain under 
like conditions. The divisions in question are the South- 
ern, the Western and the Official Classification territory, 
the first including practically all points east of the 
Mississippi River and south of the Ohio and Potomac 
rivers; the second embracing that part of the country 
west of the Mississippi River and the Great Lakes 
and an imaginary line extending from St. Louis to 
Chicago, and the last all of the United States not 
covered by the two other divisions. In the Southern 
and Western Classification territory the rules estab- 
lished by carriers allowed the lesser rate for a carload 
shipment only on a small percentage of the classified 
articles, and in both these territories restrictions were 
imposed prohibiting the intermingling of differently 
classified articles in one car for the purpose of ob- 
taining the carload rate, even though the articles, if 
they had been shipped separately in carload quantities, 
might have been entitled to the carload rate. The 
extent of these limitations upon the right to enjoy the 
lesser rate for the carload in the territories in ques- 
tion is shown by a statement made by the then chair- 
man of the Interstate Commerce Commission, in the 
dissenting opinion delivered by him in Export Shipping 
Co. vs. Wabash R, R. Co., 14 I. C. C. Rep., 43, 443, viz.: 


“A recent careful and authoritative examination of 
the several classifications shows that in the Southern 
Classification there are 3,503 less than carload and only 
773 carload ratings, the carload ratings being 22.1 per 
cent of the less than carload; in the Western Classifi- 
cation there are 5,729 less than carload and only 1,690 
carload ratings, the carload ratings being 29.8 per cent 
of the less than carload.” 


In the same opinion it is also stated that in both 
the Western and Southern Classification territory the 
small percentage accorded a carload rate was confined 
to goods embraced within lower grades of classification, 
taking therefor the lowest rates. In the Official Classi- 
fication territory, however, a widely different allowance 
of carload ratings prevailed, since in that territory 
the carload rating was permitted on a very large num- 
ber of articles. In that territory, as likewise remarked 
by Chairman Knapp, “there are 5,852 less than carload 
ratings and 4,235 carload ratings, the carload ratings 
being 72.4 per cent of the less than carload” against, 
as we have said, 25.8 per cent and 22.1 per cent in the 
other territories, This large difference was besides in 
effect made much greater not only by the higher 
grades of traffic to which the carload rate was extended, 
but also because of the enlarged right to ship in one 
car articles embraced in various classes of traffic to 
which the carload rating was extended. 

There can be no doubt that the privilege of ship- 
ping at a lesser rate for the carload shipment than 
was asked for a less than carload shipment came to 
be interwoven with and inseparable from the movement 
of commerce through the channels of railroad trans- 
portation. And the benefits of the lesser rate came 
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to be obtained not alone by an owner of all the goods 
shipped in a carload, but by a combination of owners, 
by agreements between them concerning particular and 
isolated shipments, by the organization of associations 
of shippers having for their object the creating of 
agencies to receive merchandise belonging to the mem- 
bers of the association and to aggregate and ship them 
in carload lots in the name of one consignor to a 
single consignee at one destination by the use of com- 
mission houses, storage and other companies, etc. It 
is also undoubted that in consequence of the facility 
of shipping at a lesser rate for a carload than for a 
less than carload shipment there developed a class 
of persons known as forwarding agents, who embarked 
in the business of obtaining a carload rate for various 
owners of merchandise by aggregating their shipments, 
such agents relying for their compensation upon what 
they could make from the difference between the car 
load and less than carload rates. The business so 
carried on by these agents was thus described by Mr. 
Commissioner Knapp in his dissenting opinion, to which 
we have previously referred (14 I. C. C. Rep., 440): 
“The business of the forwarding agent, in so far 
as is material to the question involved, is to collect 
less than carload shipments from different consignors, 
combine such shipments into carloads, and ship the 
same in the name of the forwarding agent, or of the 
owner of one of the less than carload shipments, to 
one consignee, who may be the forwarding agent him- 
self, another forwarding agent at the point of destina- 
tion with whom he has business relations, or the owner 
of a part of the property transported. The consignee 
of the shipment, whoever he may be, receives the car- 
load and distributes its contents to the parties for 
whom they are intended. The forwarding agent finds 


his compensation and profit in the difference between 
the carload and less than carload rates, 

“The saving effected by securing application of the 
earload, rather than the less than carload rates, may 
be divided between the forwarding agent and his cus- 
tomer in any agreed proportion. To the extent that 
the customer secures the carriage of his property at 
a lower rate than the less than carload rate, which 
would otherwise be applied, he saves money, and the 
division of the difference between the carload and the 
less than carload rates is a matter of private bargain 
between him and the agent.” 


The extent to which the right to avail of the car- 
load rating in the various modes above stated had 
come to be a part of the business of the country is 
described in the opinion of the Commission in California 
Commercial Association vs. Wells, Fargo & Co., 14 
I, C. C. Rep., 442, delivered on the same day that its 
opinion concerning this controversy was announced. 
The Commission said (p. 433): 

“Few practices have become more firmly estab- 
lished in the transportation world than that of com- 
bining small quantities of freight of various owners 
and shipping at the relatively lower rates applicable 
to large consignments; and under this practice has 
developed an immense volume of traffic which other- 
wise could never have been brought into being. It is 


not an exaggeration to say that to deprive of such ~ 


right would bring disaster upon thousands of the smaller 
industries and more surely establish the dominance of 
the greater industrial and commercial institutions.” 

And tbe alertness with which those engaged in 
commerce utilized every means afforded of shipping at 
lower cost is shown in the following statement made 
by Mr. Commissioner Knapp in his opinion to which 
we have referred (14 I. C. C. Rep., 441): 
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“The individual shippers are not necessarily located 
at the same point, nor are the individual consignees, 
For instance, if a reduction in rates could be effected 
a furniture dealer at Grand Rapids, Mich., having a 
shipment for a point in Maine, and a furniture dealer 
in Rockford, Ill. having a shipment for a point in 
Massachusetts, might forward their separate shipments 
at less than carload rates to Chicago; there the two 
shipments would be consolidated and forwarded at car 
load rates to Boston; and thence shipped again at less 
than carload rates from Boston to their respective des- 


tinations.” 

It is obviously true that the extent to which the 
practice prevailed of combining shipments to avail of 
the benefit of the less than carload rate differed largely 
in the various territories, dependent upon the liberality 
of the tariffs on the subject. That is to say, in Official 
Classification territory, where the right to less than 
carload rates was extended to many items and the 
right to combine different articles in one shipment was 
more liberal than in the other territories, the business 
of combining diverse shipments into carload lots as- 
sumed much greater magnitude than in the other ter 
ritories. However, about 1899, in Official Classification 
territory, rules were adopted restricting the liberal right 
to obtain less than carload rates and the extended power 
to combine like or different articles in a carload, the 
restrictions probably having been brought about by the 
development of the business of forwarding agents. The 
Buckeye Buggy Co. vs, C. C. C. & St. L. Ry. Co. et al, 
9 I. C, C. Rep., 620. The modifications in question which 
took the form of notes, to Rule 5-B and to Rule 15-B 
of the Official Classifications which regulated carload 
shipments, in effect forbade the combination of goods 
belonging to several owners for the purpose of a carload 
shipment and forbade therefore not only impliedly but 
expressly the combination of goods for the purpose 
of carload rating by means of forwarding agents. The 
notes were as fallows: 


“Rule 5-B. In order to entitle a shipment to the 
carload rate, the quantity of freight requisite under 
the rules to secure such carload rate must be delivered 
at one forwarding station, in one working day, by one 
consignor, consigned to one consignee and destination, 
except that when freight is loaded in cars by consignor 
it will be subject to the car-service rules and charges 
of the forwarding railroad. (See note.) 


* * € * * * + * * > 


“Note. Rule 5-B will apply only when the con- 
signor or consignee is the actual owner of the property. 

“Rule 15-E. Shipments of property combined into 
packages by forwarding agents claiming to act as con- 
signors will only be accepted when the names of indi- 
vidual consignors and final consignees, as well as the 
character and contents of each package, are declared 
to the forwarding railroad agent, and such property 
will be waybilled as separate shipments and freight 
charged accordingly, (See note.) 

“Note. The term ‘forwarding agents’ referred to 
in this rule shall be construed to mean agents of actual 
consignors of the property, or any party interested in 
the combination of L. C. L. shipments of articles from 
several consignors at point of origin.” 


While the restrictions in question were adopted in 
1899, from that time to about 1907, when the shipments 
which provoked this controversy were made, it would 
seem that there was no general effort to enforce the 
restrictions, although sporadic attempts to do so were 
undoubtedly made. The business, therefore of aggre 
gating the shipments of various owners, for the pur 
pose of obtaining the benefit of the carload rate by 
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all the means and devices which we have hitherto 
described, continued substantially unchanged. The Bucy- 
eye Buggy Company case, supra. See also statement in 
the dissenting opinion of Mr. Commissioner Knapp in the 
present case. 14.1. C, C. Rep., p. 442. 

In the spring of 1907 the Export Shipping Company, 
a New Jersey corporation doing business in Chicago 
and in New York, shipped from Chicago to New York, 
by the several railroads who are appellees, three cars 
of freight, consisting of merchandise belonging to vari- 
ous owners which had been aggregated by the Export 
company for the purpose of shipment, and thus becom- 
ing entitled to the carload rate, The shipments con- 
formed in all respects to the regulations of the com- 
panies except to the extent that they came under the 
operation of the restrictions above referred to. On 
the arrival of each car in New York the carrier, in- 
stead of collecting the carload rate, exacted the less 
than carload rate, because of the restrictions in question. 
In August, 1907, the Export company petitioned the 
Interstate Commerce Commission to award it reparation 
against the three carriers to the extent of the difference 
between the less than carload rates, which had been 
exacted and the sums which would have been paid if 
the carload rate had been demanded. The right to the 
relief was based upon the assertion that an unlawful 
discrimination had been occasioned. The railroad com- 
panies having answered, the three complaints 
consolidated and heard at the same time. When the 
hearing had somewhat proceeded it was agreed that 
the petitions for reparation should be considered as 
having been amended so as to challenge the reasonable- 
ness of the restrictions referred to. After the case 
had been submitted to the Commission the Rockford 
Manufacturers’ Shippers’ Association of Rockford, IIl., 
the Manufacturers’ Association of Jamestown and the 
Judson Freight Forwarding Company were allowed to 
intervene, and the case was reopened and further tes- 
timony was received in support of and against the 
contention that the assailed rules were in conflict with 
the second section of the act to regulate commerce. 

The Commission, at the time the complaints were 
pending, had also before it the complaint of the Cali- 
fornia Commercial Association against Wells, Fargo & 
Co., involving an analogous question. On June 22, 1908, 
the report, opinion and order of the Commission in 
both cases were filed. 14 I. C. C. Rep., pp. 422, 437. 

The general subject under consideration in this 
case was more elaborately discussed in the opinion in 
the California case, and in the opinion in this case 
Teference was made to the reasoning expounded in 
that case. The restrictions created by the rules to 
which we have referred were declared void and repara- 
tion was awarded. The carrier was commanded on or 
before a date named to desist from attempting to 
enforce the restrictions. Two members of the Com- 
mission dissented. Briefly stated, the Commission held, 
(a) that a carrier could not properly look beyond goods 
tendered to it for transportation “to the ownership of 
the shipment,” as the basis of determining the applica- 
tion of its established rates, because doing so would 
be a violation of the second section of the act to 
regulate commerce; (b) that the bact that the carriers 
in Official Classification territory had voluntarily estab- 
lished both liberal carload rates and opportunities for 
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combining various articles for the purpose of obtaining 
the carload rate, gave the carriers no right to dis- 
criminate by depriving one person or class of persons 
of the right thus granted; (c) that a forwarding agent 
was equally entitled with others to the benefit of a 
carload rate when published and established and that 
to deprive a forwarding agent of such rights would 
be a prohibited discrimination; (d) that in any view 
the restrictions formulated by the assailed rules were 
void because repugnant to the act to regulate commerce, 
since their enforcement as a matter of fact necessarily 
created preferences and engendered discriminations 
which the act forbade; (e) that this, among other rea- 
sons was the case because the enforcement of the 
assailed restrictions would not only create preferences 
in favor of one set of persons against another, but 
would create discriminations between places and would 
be revolutionary in its operation upon interstate traffic; 
(f) that irrespective of the abstract right of a carrier 
to make the ownership of goods offered for shipment 
a basis for applying its published rates, owing to the 
practical impossibility of a carrier being able to ade- 
quately enforce such a rule by determining who was 
the owner of the goods offered, such a rule as a matter 
of fact would in and of itself be an unlawful pref- 
erence and discrimination forbidden by the act; and 
(g) that the same principle would control as to the 
attempt to establish a rule applicable alone to forward- 
ing agents, because of the practical impossibility of 
distinguishing one class of agents from another. The 
reasons which led two members of the Commission to 
dissent were expounded in a careful opinion, stating 
views which were in substance the direct antithesis 
of those expressed by the Commission. For example, 
the dissenting opinion maintained, first, that to deprive 
a carrier of the power to exclude a forwarding agent 
from the benefit of the carload rate would bring about 
discrimination against places and preferences in favor 
of persons prohibited by the act; second, that as the 
right to the carload rate was the offspring of the vol- 
untary act of the carrier, the right to restrict the 
privilege thus accorded to particular classes or condi- 
tions necessarily obtained; and, third, that in any event 
a forwarding agent who was but a dealer in railroad 
transportation, and therefore in a measure a competitor 
in business of a railroad carrier, was not within the 
prohibitions of the second section of the act to regulate 
commerce, 

The railroad companies did not comply with the 
order, and before the date fixed for compliance com- 
menced the present suit by filing their joint bill to 
enjoin the enforcement of the order and have it de- 
clared void. It suffices to say in substance that as a 
basis for the right to relief the bill challenged the 
propositions upon which the Commission had based its 
order and affirmatively propounded the grounds which 
led two members of the Commission to dissent from 
the conclusions of that body. It also suffices to say 
that the answer of the Commission traversed the affirm- 
ative grounds for relief asserted in the bill and averred 
the correctness of the order by it made upon the 
grounds stated in the opinion and report of that body. 
The order of the Commission and its report and opin- 
ion in this particular case, as also its opinion in the 
California Commercial Association case, which, as we 




























































have said, was decided on the same day, was made 
part of the answer, and the opinion in the Buckeye 
Buggy Company case was also attached. 

A motion for a preliminary injunction was heard 
before the Circuit Court, composed of three judges, 
upon the pleadings, the affidavits of two officials of one 
of the complainant railroad companies, and the evidence 
taken before the Commission. The motion was granted, 
and the enforcement of the order of the Commission 
was restrained until final hearing. The Circuit Court 
rendered no opinion other than the statement that a 
majority of the court were in accord with the reason- 
ing and conclusions expressed in the dissenting opinion 
of the chairman of the Commission, and that they 
did not think it necessary to add anything to his ex- 
haustive discussion of the questions presented. There- 
after the American Forwarding Company, Transconti- 
nental Freight Company and the Rockford Manufac- 
turers’ and Shippers’ Association were made parties 
defendant, and those concerns filed an answer, which 
adopted the averments contained in the answer of the 
Commission. Replications were duly filed. A decree 
pro confesso was entered against the Export Shipping 
Company and its trustee in bankruptcy, the company 
having become bankrupt. 

Adopting a suggestion made by the court in dis- 
posing of the motion for a preliminary injunction, it 
was stipulated between the solicitors for the various 
parties that the case should be treated as having been 
submitted for final hearing. Thereupon a final decree 
was entered, by which the order of the Commission 
was set aside and declared to be void. This appeal 
was then taken. 

As shown by the opinion of the Commission and 
that of the two members who dissented, there were 
many and wide differences in the views expressed. 
On their face, however, when ultimately reduced, they 
will be found, in so far as they are here susceptible 
of review, to rest on but a single legal proposition, 
that is, the right of a common carrier to make the 
ownership of goods tendered to him for carriage the 
test of his duty to receive and carry, or, what is 
equivalent thereto, the right of a carrier to make the 
ownership of goods the criterion by which his charge 
for carriage is to be measured, We say the contentions 
all reduce themselves to this, because in their final 
analysis all the other differences, in so far as they 
do not rest upon the legal proposition just stated, are 
based upon conclusions of fact as to which the judg- 
ment of the Commission is not susceptible of review 
by the courts. Baltimore & Ohio R. R. vs. Pitcairn, 
215 U. S., 481. This at once demonstrates the error 
committed by the~lower court in basing its decree 
annulling the order of the Commission upon its ap- 
proval and adoption of the reasons stated in the opin- 
ion of the dissenting members of the Commission. 

This follows, since the reasons given by the dissenting 
members, except in so far as they rested upon the 
legal proposition we have just stated, proceeded upon 
premises of fact, which, however cogent they may have 
been as a matter of original consideration, were not 
open to be so considered by the court, because they 
were foreclosed by the opinion of the Commission. 
Doubtless the mistake of the court below in this re- 
spect was oecasioned by overlooking the scope of the 
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Hepburn act, and because the decision below Was made 
in June, 1909, before the announcement of the opinion 
in the Pitcairn case. The reasons dbéve stated also 
serve to narrow the contentions pressed at bar, since 
such conditions likewise in their essence but reiterate 
the conflict of opinion which developed in the Com- 
mission, but which for the reasons stated are for the 
the purpose of our review substantially reducible to 
the one legal question which we have stated. We shall 
therefore confine ourselves to a consideration of that 
question and to such brief notice of the other conten- 
tions urged as will make clear that they depend ulti- 
mately upon conclusions of fact not open in this court 
for review. 

The contention that a carrier when goods are ten- 
dered to .him for transportation can make the mere 
ownership of the goods the test of the duty to carry, 
or, what is equivalent, may discriminate in fixing the 
charge for carriage, not upon any difference inhering 
in the goods or in the cost of the service rendered 
in transporting them, but upon the mere circumstance 
that the shipper is or is not the real owner of the 
goods is so in conflict with the obvious and elementary 
duty resting upon a carrier, and so destructive of the 
rights of shippers as to demonstrate the unsoundness 
of the proposition by its mere statement. We say this 
because it is impossible to conceive of any rational 
theory by which such a right could be justified con- 
sistently either with the duty of the carrier to trans 
port or of the right of a shipper to demand transporta- 
tion. This must be, since nothing in the duties of a 
common carrier by the remotest implication can be 
held to imply the power to sit in judgment on the 
title of the prospective shipper who has tendered goods 
for transportation, In fact, “the want of foundation 
for the assertion of such a power is so obvious that 
in the argument at bar its existence is not directly 
contended for as an original proposition, but is deduced 
by implication from the supposed effect of some of the 
provisions of the second section of the act to regulate 
commerce. In substance, the contention is that as the 
section forbids a carrier from “charging a greater or 
less compensation for any service rendered or to be 
rendered in the transportation of persons or property, 

than it charges, demands, collects or receives 
from any other person or persons for doing for him 
or them a like and contemporaneous service in the 
transportation of a like kind of traffic under substantially 
similar circumstances and conditions,” authority is to 
be implied for basing a charge for transportation upon 
ownership or non-ownership of the goods tendered for 
carriage, upon the theory that such ownership or not 
ownership is a dissimilar circumstance and condition 
within the meaning of ‘the section. 

But this argument, in every conceivable aspect, 
amounts only to saying that a provision of the statute 
which was plainly intended to prevent inequality and 
discrimination has resulted in bringing about such col 
ditions. Moreover, the unsoundness of the contentio? 
is demonstrated by authority. It is not open to ques 
tion that the provisions of section 2 of the act to 
regulate commerce were substantially taken from see 
tion 90 of the English Railway Clauses Consolidation Act 
of 1845, known as the Equality Clause. Texas & Pac 

Railway vs. Interstate Com. Com., 162 U. S., 197, 222. 
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Certain also is it that at the time of the passage of 
the act to regulate commerce that clause in the English 
act had been construed as only embracing circumstances 
concerning the carriage of the goods and not the per- 
son of the sender, or, in other words, that the clause 
did not allow carriers by railroad to make a difference 
in rates because of differences in circumstances arising 
either before the service of the carrier began or after 
it was terminated. It was therefore settled in England 
that the clause forbade the charging of a higher rate 
for the carriage of goods for an intercepting or forward- 
ing agent than for others. Great Western R. Co. vs. 
Sutton, 1869—L. R. 4 H. L., 226; Evershed vs. London 
& N. W. Ry. Co., 1878—3 App. Cas., 1029, and Denaby 
Main Colliery Co. vs. Manchester, etc,, Ry. Co., 1885— 
11 App. Cas., 97. And it may not be doubted that the 
settled meaning which was affixed to the English 
Equality Clause at the time of the adoption of the act 
to regulate commerce applies in construing the second 
section of that act, certainly to the extent that its 
interpretation is involved in the matter before us. 
Wight vs. United States, 167 U. S., 512; Interstate 
Commerce Commission vs. Alabama M. R. Co., 168 
U. S., 144, 166. 

As these considerations are decisive of the only 
legal question which, as we have already pointed out, 
the case involves and also refute a subordinate con- 
tention that a forwarding agent is not a person within 
the meaning of that word as employed in the second 
section of the act to regulate commerce, we are brought, 
as we have hitherto said, to briefly refer to minor con- 
siderations pressed in argument, so far as they seem 
to us to be of sufficient weight to be entitled to par- 
ticular notice. 

First—It is urged that as the wide range of. carload 
rates and the extent of the facility for combining arti- 
cles for the purpose of obtaining such rates allowed 
in Official Classification territory are the result of the 
voluntary act of the railroads, therefore the power 
existed in the railroads to restrict and limit the en- 
joyment of such rate as was done by the assailed 
Tules. In the interest of the public it is urged a 
limitation should not be now enforced which would 
compel the carrier to withdraw the facilities which 
shippers enjoy by the voluntary act of the carriers. 
But the proposition rests upon the fallacious assump- 
tion that because a carrier has the authority to fix 
rates it has the right to discriminate as to those who 
shall be entitled to avail of them. Moreover, the con- 
tention is not open for review, because the legal ques- 
tion of the right of the carrier to consider ownership 
under the second section having been disposed of, 
the finding of the Commission that to permit the en- 
forcement of the rule would give rise to preferences 
and engender discriminations prohibited by the act to 
regulate commerce embodies a conclusion of fact beyond 
our competency to re-examine. 

Second—Conceding, for the sake of the argument, 
the correctness of the construction which we have 
given to the second section, it is urged that neverthe- 
less, as a forwarding agent is a “dealer in railroad 
transportation,” and depends for his profit in carrying 
on his business upon the sum which can be made by 
him out of the difference between the carload and the 
less than carload rate, and may discriminate between 
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the persons who employ him, therefore the act to 
regulate commerce should be construed as empowering 
a carrier to exclude the forwarding agent as a means 
of preventing such discriminations. But in the absence 
of any statutory authority to exclude the forwarding 
agent, and basing the right to exclude merely upon 
the assumption that the nature and character of his 
business would produce discrimination, and therefore 
justify the exclusion, the contention is not open for 
our consideration, because, like the previous one, it is 
foreclosed by the finding of fact of the Commission. 
Indeed, this is not merely the result of an implication 
from the finding of the Commission, since it was 
affirmatively found that to permit the carrier to ex- 
clude the forwarding agent would be to produce pref- 
erence and discrimination. The contention then comes 
to this—that carriers should be permitted to give pref- 
erences and make discriminations as a means of pre 
venting those unlawful conditions from arising. 

Third—It is said that as the business of the for 
warding agent is in a sense competitive with that of 
a carrier and may largely diminish the revenue derived 
by railroad companies from their less than carload 
rates, and hence cripple their ability to successfully 
conduct business, therefore the right to exclude the 
forwarding agent, even if there is no power to exclude 
the owner or the ordinary agent of owners, should be 
permitted. This, however, again, in a twofold sense, 
is directly in conflict with the findings of fact made 
by the Commission; first, because it disregards the 
findings as to the operation of the business of a for 
warding agent; and, second, because it overlooks the 
express finding of the Commission that it would be 
so difficult, if not impossible, for the carrier to deter- 
mine in practice the nature and character of the title 
of a person tendering goods for shipment that the 
necessary result of a rule excluding a forwarding agent 
would be to embarrass shipments by owners or their 
special agents, and thus beget universal uncertainty and 
constant discrimination and preference against owners. 

As it follows, from the reasons just stated, that 
the court below erred in annulling the order of the 
Commission and enjoining its enforcement, its decree 
to that effect is reversed and the case is remanded 
with directions to dismiss the bill. 


Traffic Club Holds Meeting 


Philadelphia, Pa., April 14——The regular monthly 
meeting of The Traffic Club of Philadelphia was held 
at Kugler’s, Monday, April 10, President Bedford pre- 
siding. The meeting took the form of an informal din- 
ner, which was served at 6:30 p. m. One hundred and 
sixty-two members and guests were present,, Following 
the dinner, addresses were made by D. W. Cook, gen- 
eral traffic manager, Erie Railroad; Frank W. Noxon, 
secretary, Railway Business Association, and Judge 
Charles A. Moore, former president of the New York 
Traffic Club. 

It was agreed to dispense with the regular May 
meeting and to meet Saturday, May 20, at the Mohican 
Club on the Delaware for a shad dinner. A special 
meeting has been authorized for April 24 to consider 
the report of the special committee appointed to revise 
the constitution and by-laws of the club. 











SHIPPERS MEET IN NEW YORK 


Members of National Industrial Traffic League 
Hold Special Session This Week 





(Special. to The Traffic World.) 


New York, N. Y., April 14.—Members of the National 
‘Industrial Traffic League held a special meeting at the 
Waldorf-Astoria in this city on Monday of this week. 
Consideration was given to many questions germane 
to claims, as well as to other topics that are of na- 
tional interest to the shipping world. 

An account of the proceedings follows: 

It was, reported that the question of prompt “re- 
fund of overcharges developed in the revising of billing,” 
the purpose sought being a prompt readjustment of the 
charges in conformity with the legal rates so that 
overcharge claims may be avoided, has been the sub- 
ject of negotiations with the Association of American 
Railway Accounting Officers, and it is understood that 
it will come before that body for consideration at its 
April meeting, at which time it is trusted that such 
action will be taken as will lead to the adoption of 
methods which will minimize to a great extent the 
necessity for making claims. 

The subject was left in the hands of the committee 
for such further consideration as might be necessary. 


Terminal Deliveries. 


The following report was received and, by resolu- 
tion, ordered spread upon the minutes of the meeting: 

“At the October meeting attention of members was 
directed to administrative rulings by the Interstate Com- 
merce Commission, in the matter of reparation where 
terminal delivery was tendered at point other than 
designated by the shipper, due to misrouting on the 
part of the carrier. Upon motion, the subject was re- 
ferred to special committee of five for investigation 
and action. 

“Your committee, as result of conference held among 
its members, directed the president to communicate 
with the Interstate Commerce Commission, with a view 
of securing cancelation of their conference ruling of 
May 10, 1910, and the formulation of a ruling by which 
shipper or consignee could secure reimbursment for the 
additional expense which might be incurred in aecept- 
ing the goods at the terminal where delivery was 
tendered. 

“For the information of members, we quote com- 
munication of the president to the Interstate Commerce 
Commission and the reply thereto: 


‘The Honorable Interstate Commerce Commission, 
Washington, D. C. 

Gentlemen: In Conference Rulings Bulletin No. 4, paragraph 
No..25,.0n page 7, followimg ruling was made: 

Refund of Drayage Charges Caused by Misrouting.—Where 
a shipment was routed contrary to the express directions of the 
shipper and the consignee was compelled to move the shipment 
by dray from the station of delivering carrier to the destination 
te which it would have been switched if properly routed, the 
carrier may, under the particular circumstances of the case, be 
authorized by the Commission to refund to the shipper the 
feasonable actual cost of the drayage. 

On May 10, 1910, there was a further ruling, as follows: 

It is the duty of the carrier to make delivery in accordance 
with routing instructions. When such routing instructions have 
met been followed and delivery is tendered at another terminal 
than that designated, it remains the duty of the delivering 
carrier to make delivery at the terminal designated in routing 


fastructions, either  &S switchi movement or by ting. In 
either event, the additional cost to the delivering er must 
be paid: in ‘whole by the carrier guilty of misrouting. In case 


the carrier delivers to the designated’‘terminal by wagon or 
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dray, it must employ for such service facilities owned or con- 
tracted for by it, and may not make an allowance to the shipper 
for such service. The Commission will exercise jurisdiction to 
award damages of the additional cost thus imposed’on the de- 
livering carrier. 

In a letter Secretary Mosely made the following comments 
on. above ruling: 

“In other words, if a carrier does not make delivery shown 
in the bill of lading, the consignee should refuse to accept the 
shipment and insist upon proper. delivery by the carrier either 
by switching or carting. A consignee may not accept delivery 
at a point other than that specified and do its own draying or 
hire it done and secure from the Commission an order for repa- 
ration for drayage from the point where delivery was accepted.”’ 

By direction of the League, this letter is to respectfully 
petition your honorable body to cancel your ruling of May 10, 
1910, and restore your ruling of 1909. There is no question but 
that there would be no ciaims of this nature except the carriers 
have made a diversion en route. The practical result is that in 
many cases the consignee cannot wait to have the car switched 
to the proper terminal, and in the majority of cases the railway 
agent lacks the initiative or authority to employ draymen to 
haul the goods at the road’s expense. This means, therefore, a 
leng delay, and, forced by necessity, the customer has to hire 
the draying done himself or haul it with his own teams. It 
seems to us that this works a hardship which the law was not 
intended to impose. Much discretion is given your honorable 
body by the hw with the intention that substantial justice 
shall be given. 

As long as these claims must be settled by an order of the 
Commission granting reparation, the investigation necessary 
before such order is issued should and will prevent any unlawful 
payments. We therefore ask your further consideration of this 
question upon the basis of the views expressed herewith. 

Yours very truly, 
J. C. LINCOLN, President. 
Mr. J. C. Lincoln, 
President National Industrial Traffic League, 
St. Louis, Mo. 

Dear Sir: Your letter of January 28, referring to Conference 
Ruling of May 10, 1910, regarding refund of drayage charges 
caused by misrouting, is received. 

In response, I write to say that this matter has been called 
to the attention of the Commission again and again since the 
ruling of May 10, 1910, and the Commission has uniformly ad- 
hered to its ruling. 

At the time the ruling was made there were on file before 
the Commission more than 150+ claims for damages on account 
of drayage services by shippers. It was discovered by the Com- 
mission that in many instances payment of these drayage 
charges resulted in a most despicable favoritism and was noth- 
ing more than a thinly veiled form of rebating. The Commission 
thereupon determined that the whole matter of the payment of 
drayage charges where the service was rendered by the shipper 
was unlawful, and, being unlawful, it should be stamped out 
retroactively as well as prospectively. You are well enough in- 
formed on the subject of Interstate Commerce Commission mat- 
ters to know that it is the greatest good to the greatest number 
that the Commission seeks to do, and while there are cases, no 
doubt, of individual hardship, yet if the shippers know that if 
they receive shipments at points other than specified in the 
bill of lading and dray the commodities themselves, they cannot 
secure reparation, they no doubt will demand proper delivery 
by the carriers. Very truly yours, 

E. A. MOSELY, Secretary. 


“As it is not the doctrine at law that a shipper 
should suffer by reason of the negligent act of the 
carrier, it is the judgment of your committee that if, 
after demand upon carrier for proper delivery and fail- 
ure to comply therewith, it becomes necessary for the 
consignees to do the carting themselves, in order to 
avoid loss or damage, that under such peculiar circum- 
stances the Commission would authorize a refund to 
the shipper of the actual cost of the drayage in excess 
of the cost that would have been incurred had proper 
delivery been tendered, but this can only be determined 
upon the merits of each particular case, and a showing 
that the carrier, upon demand, has failed to comply 
with its duty. 

“Respectfully submitted, 
“F. T. Bentley, Chairman.” 


Clearance Bill. 


Chairman Lincoln of the legislative committee pre- 
sented the following report on the clearance bill: 

“At the October, 1910, meeting, the direction of 
members was called to the bill introduced into Congress, 
H. R. 26459, known as the ‘Clearance Bill.’ The subject 
was referred to the legislative committee for investiga- 
tion and report. Your committee kept in touch with 
the -progress of this bill through Congress and was 
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prepared, in the event of a public hearing thereon, to 
have a representative committee in attendance to discuss 
the merits of the proposed bill and the enormous expense 
and hardships that would flow from its passage, 

“No action was taken by the Sixty-first Congress 
peyond the passage of the ‘Boiler Inspection Bill.’ If 
any additional legislation is required, it will be through 
the medium of new bills to be introduced in the next 
Congress. 

‘It is our understanding that the Interstate Com- 
merce Commission has been directed to investigate 
accidents and injuries due to outside clearances and 
will report as to the best method of reducing same.” 

The report was received and the subject left in 
the hands of the committee for such further action as 
may be necessary. 


General Advance in Rates. 


W. M. Hopkins presented the following report on 
the general rate advance question: 

“In the matter of the defense in the general ad- 
vance in rates, as chairman of the committee of fifteen, 
having in charge the matter of contesting the right of 
the railways to make a general advance in rates: I 
beg to report that your committee, acting in conjunc- 
tion with the shippers’ committee, of which F. B. 
Montgomery was chairman, employed as joint counsel, 
for the purpose of conducting the investigation before 
the Interstate Commerce Commission, on behalf of the 
shippers, Francis Bacon James of Cincinnati and John 
H. Atwood of Kansas City. Various hearings were held 
in New York, Chicago and Washington during the 
months of September and October, 1910, and the sub- 
ject was gone into very fully in the investigation before 
the Commission, and briefs submitted and oral argu- 
ments made, The decision of the Commission was 
adverse to the contention of the railways, and no gen- 
eral advance in rates was permitted. 

“The action of your committee was based upon 
the resolution adopted May 16, 1910, reading as follows: 


Resolved, That it is the sense of the Executive Committee 
of the Nationa) Industrial Traffic League that the previous posi- 
tion of the League as to the advances in rates be reiterated, 
viz.: That the League does not believe a general advance in 
railway rates is necessary; that all proposed general advances in 
rates should be referred to the Interstate Commerce Commis- 
sion for investigation of the facts, and that that body be asked 
to determine from the facts whether any general advance in 
rates is reasonable and necessary, and that pending such in- 


vestigations and decision, no general advances in rates should 
be made. 


“For the information of members, I might add that 
the expense entailed in this investigation was met by 
voluntary subscription.” 


Collisions at Sea. 

The legislative committee offered the following on 
the subject of collisions at sea: 

“At the October, 1910, meeting, attention of mem- 
bers was directed to a treaty now before the govern- 
ment of the United States pertaining to the ‘Unification 
of Certain Rules in the Matter of Collisions at Sea.’ 
The subject was referred to the legislative committee, 
with instructions to take such action as may be neces- 
Sary protective of shippers’ interests. Having advice 
that the adoption of the proposed treaty was being 
considered by the government, a circular letter was 
addressed to members under date of January 31, 1911, 
suggesting that individual organizations express their. 
views by filing same with the Secretary of State.and the. 
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chairman of the Senate committee on foreign relations. 
There was transmitted with the letter a review of the 
changes sought and the probable effect. 

“Many of the organizations, members of the League, 
acted upon our suggestions.” 


Offsetting of Claims, 


President Lincoln presented the following memo- 
randum to the members: 


“It having come to the attention of the Interstate 
Commerce Commission that certain shippers having a 
money demand against carriers were seeking to offset 
such demand by deducting the amount from freight 
charges due to the carrier, with the result that Com. 
ference Ruling No. 48, reading as follows, was issued: 


i May a Shipper Offset a Claim Against a Carrier by Deduct- 
ing from Freight Charges on Shipment?—A shipper having 
money demand against an interstate carrier sought to offget 
it against the amount of a freight bill which he owed the carrier 
upon a shipment of merchandise. May this lawfully be done? 
Held, that the two transactions have no relation one to the 


other, and that such a deduction from the lawful charges on 
the shipment could not be made. 


“While this ruling established the status of a shipper, . 


it did not, except by inference, establish the status 
of a carrier with respect to the collection of under 
charges. 

“A number of cases were brought to the attention 
of the League where the accounting department of 
various carriers, in auditing their old accounts for the 
purpose of developing undercharges, were deducting the 
amount of such undercharge from amounts due the 
shipper for overcharges or damages on other trans 
actions, and your president was directed to take the 
matter up with the Interstate Commerce Commission 
with the end in view of placing the carrier in the 
same status with respect to the collection of under- 
charges as that of the shipper in offsetting a claim 
against a carrier. 

“Secretary Mosely advises that the Commission, at 
a session held in February, has issued a conference 
ruling to the effect that, the transactions being sep- 
arate, carriers should collect only the published charges: 
in such instances and should not seek to make offsets.” 


Causes Due to Delay in Settlement of Claims. 


“For information of members, I quote the following 


from the genera] auditor of one of the leading railroad 
systems in this country: 


There probably is no one thing that has been the source of 
so much irritation between shippers and railroads as the tar 
adjustment of claims, and neither can be held blameless im 
placing the responsibility for this condition. 

While the fault lies with both parties, it is believed the 
carriers, with hardly an exception, have been making an honest 
effort to remedy the situation so far as lies within their power, 
and in this connection it is gratifying to observe that your 
Association, realizing that part of the delay is chargeable te: 
shippers, due to failure to properly prepare and support claims 
before presentation, has inaugurated a campaign of education 
with the view of improving conditions for which carriers are not 
responsible. 

While considerable delay is due to the causes mentioned, 
there are, however, other causes responsible for much delay for 
which carriers are in no way to blame, and which may be 
summarized as follows: 


a. Contention for speculative profits; that is, the difference’ 


between the invoice or reasonable value and the amount claim- 
ant alleges he could have secured had the shipment reached 
him in good condition; estimated values and amounts otherwise 


unsupported; refusal to waive unearned commissions on - lost: 


goods, and special and remote damages. 

b. Insistence on protection of unauthorized rates on the 
theory that notwithstanding the duty imposed by the law on 
the public as to familiarity with rates an erroneous application 
should be recognized and the carrier stand the consequences. 

ec. Contention for weights which cannot be 
and insufficient evidence to support contention for 


claimed soe ty 


d. Refusal of consignees or consignors to —_ 
shipments and accept as compensation-a reasonable cost 


for: re-i 
pairs plus transportation and labor. charges. 1 
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e. Demand for refund of icing, reconsignment, stoppage, 
transfer, demurrage, switching, and other in-transit charges 
which have been properly assessed in accordance with tariff 
provisions and cannot be waived. 

f. Refusal to settle on basis of declared valuation when bill 
of lading carries that provision. 

g. Refusal to amend bills to basis of actual loss or damage 
after investigation has determined the extent thereof. 

h. Misunderstanding on the part of claimants as to the ex- 
tent of the carrier’s legal liability, such as disinclination to 
allow for natural shrinkage, salvage for damaged articles, dis- 
he of bill of lading conditions, especially item 3, which 
reads: 

“The amount of any loss or damage for which any carrier 
is liable shall be computed on the basis of value at the time 
and place of shipment.” 

There are many other causes, but the above are sufficient 
for illustration. It is probable that the contentions above de- 
scribed, and others of a similar nature, are chiefly confined to 
the smaller and less important shippers; however, they are very 
annoying and result not only in unnecessary delay, but in harsh 
feeling on the part of shippers toward the railway company. 

Anything that it is possible for your Association to do in 
the way of educating shippers to a better understanding of the 
liability of carriers and the restrictions imposed upon them by 
law in the settlement of claims, will be appreciated. 


“The communication has been referred to the freight 
claims committee for analysis, and a report of its 
recommendations for action thereon by the League. 
The remedies sought are believed to be of such im- 
portance, giving ample ground for reflection on part 
of our members, that it is deemed wise to lay the 
matter before our entire membership for their indi- 
vidual consideration, pending the report of the com- 
mittee,” 

In a general discussion of the suggestions offered, it 
Was recognized that there was ample room for im- 
provement, and that individual members could and should 
exercise the greatest care in substantiating their claims. 
The freight claims committee was instructed to give 
the entire subject very careful investigation and to 
report with their recommendations at the next meeting. 


Incomplete Expense Bills. 


On incomplete expense bills the following was 
offered: 

“In October, 1909, at a joint conference between 
special committees from the American Railway Associa- 
tion and the National Industrial Traffic League, certain 
joint resolutions were adopted, pointing out the neces- 
sity for co-operation on the part of both shippers and 
carriers with respect to the making of ‘legible and 
complete bills of lading and shipping tickets,’ ‘legible 
marking of freight’ and the issuance by carriers of 
‘complete freight bills.’ 

“While there has been an improvement with re- 
spect to the issuance of freight bills by delivering 
agents, there is still room for further marked improve- 
ment. The receiver of property is entitled to a freight 
bill indicating how the various items entering into the 
charges are made up, that he may check and verify 
the correctness of the freight bill. 

“As a means toward securing the more perfect ex- 
pense bill and as a daily reminder to the agent of 
his duties, it has been recommended to the Association 
of American Railway Accounting Officers that the stand- 
ard form of expense bill adopted by that association 
be placed in actual use on all lines and that on the 
back of each original expense bill be printed the follow- 
ing instructions: 


.» 1. Agents must fill eut this form with indelible pencil, pen 
or typewriter, in a clear and legible manner, giving required 

information in full. 
. Show rate, weight and charges upon freight in less than 
tely, and = weight and charges when in 


quantities be ge| rate 
cuiiia Show vance charges, if any, includi demurrage, 


charge of a misce eous char- 
acter with an explanation thereof, each item of charge to be 
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4. Show separately, charges made for items not. included 
in rate for transportation, such as switching, demurrage, icing, 
freight charges, etc. 

. Where cars are weighed in transit, show gross, tare and 
net weights, and at what point weighed. 

Refunds of freight charges should be made only on pre- 
sentation of this document and notation of refund made on the 
face of the freight bill and signed by the agent. 

7. Original paid freight bill should accompany claim for 
overcharge, loss or damage. 

. All freight will be subject to demurrage or storage 
charges, or both, as provided in published tariffs on file. 

“Negotiations are now being conducted with the 
Accounting Officers’ Association for the consideration and 
adoption of the above recommendations at their next 
annual meeting. 


Note—To Receivers of Freight, Where expense bills ren- 
dered by carrier do not give the information as suggested in 
these instructions, expense bills should be returned to carrier 
for complete and detail information. 


Simplification of Tariffs. 

The committee on simplification of tariffs reported 
as follows: 

“At the October meeting, report was rendered to 
the effect that the Interstate Commerce Commission, 
under Special Order No. 7, dated July 13, 1910, had 
issued an order requiring of carriers to indicate in 
tariffs, classifications, etc., by black-face type, the use 
of symbols, or proper footnote explanation, all changes 
in rates, fare or charges which are increases over 
former rates, fares or charges. 

“In accepting the report, a resolution was adopted 
that negotiations be continued with a view of having 
reduction in rates also indicated by a suitable symbol, 
and subject was referred to the committee on simplicity 
of tariffs, with a view of so arranging. 

“It is a pleasure of your committee to be able to 
report the following regulation in Interstate Commerce 
Commission Tariff Circular 18-A: 


All tariff publications or supplements thereto must indicate 
increases thereby made in existing rates or charges, rules or 
regulations, or classifications, by the use of black-faced type or 
by the use of a uniform symbol throughout the schedule. All 
tariff publications or supplements thereto which are filed with 
the Commission on or after May 1, 1911, must also indicate re- 
ductions thereby made in existing rates or charges, rules or 
regulations, or classifications, by the use of italic type or by 
the use of a uniform symbol throughout the schedule. Clear 
explanation of the use of distinctive type or symbols must be 
made in the tariff. 


Weights to Govern on Carload Freight. 

The following special report was presented: 

“First—Where weight is ascertained on railroad 
track scales at point of origin, or the weight is fur- 
nished by the shipper and accepted by the carrier, 
shipments will be waybilled at the weight so arrived 
at, subject to the minimum weight applicable to the 
car as prescribed in carriers’ tariffs. 

“Second—Where, upon second weighing, the dif- 
ference over or under previous weight does not exceed 
1 per cent, with a maximum of 500 pounds, the dif- 
ference shall be disregarded and the original weight 
will be applied, 

“Third—Where, upon second weighing, the difference 
over or under previous weight it greater than 500 
pounds and less than 1,000 pounds, the second weight 
will be applied. 

~ “Fourth—Where, upon second weighing, a greater 
difference than 1,000 pounds prevails as between the 
first weight and the second weight, a third weight shall 
be ascertained for the purpose of verifying either the 
first or second weight, such verified weight to be se 
cured, if practicable, on scales other than those used 
for: previous weighing, the verified weight to be applied. 
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“Fifth—Where weight is ascertained either at point 
of origin or destination by weighing car loaded and empty, 
the net weight thus ascertained will be applied. 

“Sixth—Where the actual weight is ascertained at 
point of origin.or destination by weighing of the prop- 
erty separately, under the supervision of the Weighing 
and Inspection Bureau, such weights will govern as 
against the track scale weights. 

“Seventh—Actual weights which have been substan- 
tiated by competent proof, obtained in other ways than 
by weighing over track scales, shall have precedence 
over track scale weights in the assessment of charges 
and in the adjustment of claims.” 

After general discussion of proposed regulations, the 
subject was referred back to special committee for 
further consideration, and report to the next meeting 
the conducting of negotiations with carriers. 

Committees having in hand the subjects of bills of 
lading, bills relating to bills of lading, natural shrinkage 
and discrepancies in elevator weights, switching absorp- 
tions, publicity of Southern Classification docket, pre- 
payment or guarantee of charges and tracing of freight 
were given further time for completion of negotiations 
and reports thereon. 


The Rate’s the Thing 


San Francisco, Cal., April 14—Would you solve the 
question problem of the prompt release of freight equip- 
ment? 

The demurrage rate, according to E. E. Mote, man- 
ager of the Pacific Car Demurrage Bureau, is the key 
to the solution. 

Commenting upon February results under the $6 
state and $1 interstate rates, he says: 

“Of cars subject to the $6 rate reported by California 
agencies, 0.84 per cent, or less than one car in a hun- 
dred, were held overtime, this being the lowest since 
the adoption of the $6 rate on June 19, 1909, and 
notwithstanding the fact that the rainfall throughout 
California during the month of February was the heaviest 
and most general for years past. Of cars subject to 
the $1 rate in California, 05.04 per cent, or, in proportion 
to the number of cars subject to both rates, precisely 
six times as many $1 cars were held overtime as of 
$6 cars. This showing is only a repetition of what the 
$6 rate has accomplished during the nineteen previous 
months of its application, and proves beyond question 
that the rate is the all-important factor in releasing 
cars, although one would naturally think there is some 
other undiscovered remedy, judging from the attitude of 
legislatures, railroad commissions, commercial organiza- 
tions, trade journals, and even of the railroads themselves 
in other states. 

“Does it not seem strange that, except in California, 
practically every public movement toward the prevention 
of car shortages, blocked terminals, delayed and irreg- 
ular movement of freight, has had a direct tendency to 
promote instead of prevent such conditions? 

“How can the situation possibly be bettered by 
lengthening the free time limit to release cars; to lower 
the demurrage rate to a point below the value of the 
car for storage or speculative purposes, making it pos- 
sible for gamblers in certain commodities to block, 
corner and control not only the terminals, but the 
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markets as well; to allow extra time for stops in 
transit; for diversion, reconsignment, inspection, grading, 
milling, surrender of bills of lading, payment of freight 
charges, etc.? 

“As a case in point we have just received a copy of 
Order No. 1244, issued by the railroad commission of 
Louisiana, reading as follows: 


When the shipper or consignee resides outside of the cor- 
porate limits of any city or town in this state, and freight has 
to be hauled three (3) miles and not over ten (10) miles from 
the railroad station, four (4) days’ free time for loading or un- 
loading shall be allowed, and when the shipper or consignee 
resides outside of the corporate limits of any city or town in 
the state, and freight has to be hauled ten (10) miles from the 
railroad station, or over six (6) days’ free time for loading and 
unloading shall be allowed. 


“Is there any wonder that the shipper or consignee 
who has no advantage in the privileges named, but still 
the movement of whose freight is affected by them, 
should complain, and not knowing, perhaps, that his 
difficulties are made by other shippers or consignees, 
lays the blame with the carrier? 

“The general view of the shipping public is that 
the carrier is the chief, if not in fact the only sufferer 
from the misuse of cars by its customers, and while 
true that its operating expenses are increased thereby, 
it still has the consoling reflection that except as to 
freight that may be moved otherwise than by rail or 
such as may become worthless because of its perishable 
nature before cars can be supplied, it will ultimately 
receive the haul of what remains at the full tariff rates, 
hence it may safely be said that the ‘good’ shipper 
suffers because of the misdeeds of -the ‘bad’ shipper, 
although, unfortunately, the carrier is the unwilling and 
innocent ‘buffer.’ 

“It has been charged that the California railroads 
favor the $6 rate purely because their revenues from 
demurrage have been increased sixfold over the period 
in which the $1 rate was charged. The fatal defect in 
this charge lies in the assumption that demurrage accrues 
at the $6 rate on the same number of cars as at the 
$1 rate, while as a matter of fact, in proportion to 
the number subject to each rate, there are practically 
six $1 cars held overtime to each $6 car, and as the 
average delay is one day longer on $1 cars than on $6 
cars, and notwithstanding an increase of 40 per cent 
in the number of cars handled, the demurrage charged 
during the seventeen months after the adoption of the 
$6 rate was approximately $30,000 less than during the 
same period before its adoption, and had all cars been 
subject to the same rate, the reduction would have been 
approximately $46,000. 


KENTUCKY BOARD CUTS COAL RATE. 


Louisville, Ky., April 14-—The state railroad com- 
mission has ordered a reduction in coal rates from the 
Big Sandy division of the Chesapeake & Ohio Railway 
to Lexington from $1.20 to $1.10 per ton. The railroad 
has also been ordered to refund $187 reparation to 
John B. Payne of Lexington on shipments moving under 
the higher rate. 


LIVE STOCK RATES AGAIN HELD UP, 


Washington, D. C., April 14.—The Interstate Com- 
merce Commission has announced the further suspension, 
until June 1, of adyances in rates on live stock between 
the Missouri and Mississippi rivers. 
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throughout the West; and upon a further consideration of 
the whole question we were impressed with the force of 
‘this claim, and we decided to reconsider our first conclu- 
sion in the Banner Milling case and to allow the establish- 
‘ment of the 11-cent rate from Buffalo to New York, with 
‘corresponding advances to New England points. 

Ex-lake rates have always been named by the bushel, 
while local rates from Buffalo are named in cents per hun- 
ired pounds. The present ex-lake rates, allowing for the 
differences which would arise from this method of stating 
rates, are substantially the same as the local rates on 
‘wheat and flour from Buffalo. The ex-lake rate on wheat 
to New York, for example, is 10.8 cents, as compared with 
11 cents on flour, while the ex-lake rate on wheat to Boston 
is 13.3 cents, as compared with a rate of 13 cents upon 
flour. It did not appear why ex-lake rates might not be 
stated in cents per hundred pounds, nor why they might 
not well be exactly the same as the local rates from Buf- 
falo, instead of being, as at present, slightly lower in some 
eases and slightly higher in others; but no question was 
made upon this ground. 

As already observed and as fully stated in the Banner 
Milling case, flour ground at Buffalo is almost entirely from 
wheat received ex-lake at that port. It is difficult to 
see how this Commission, if it is to maintain the parity 
of rate between wheat and flour which generally prevails, 
upon the strength of which mills have been erected at 
Buffalo and throughout all parts of the United States, and 
which has been generally approved by this Commission, 
could enforce or even permit the charging of a rate upon 
“rain from Buffalo materially lower than the rate upon the 
flour manufactured at Buffalo from that grain. To sustain 
the contention of the complainants would require us to 
establish rates on wheat from Buffalo from 3 to 5 cents per 
100 pounds less than the present flour rates. The effect of 
uch a rate adjustment would be not only to injure the 
mills at Buffalo, but to seriously affect those at all western 
points. While there is very great force in the contention of 
the complainant, we feel that, upon a view of the entire 
situation, it cannot be accepted. If this rate from Buffalo 
were unreasonably high, so that the cost of transporting 
grain or grain products from the western point of origin 
‘via ‘the Great Lakes to the eastern point of consumption 
was unreasonably high, it would be our clear duty to re- 
diuce this rate; but where it is practically admitted that the 
transportation rate is not excessive, and where we are 
asked to take this action simply because more grain would 
thereby flow through a particular grain market, we are at 
diberty, in just consideration of all interests, to decline to 
‘interfere with the present arrangement, which is, in the 
main, satisfactory. 

Ex-lake rates were, in fact, for many years lower than 
corresponding local rates from Buffalo, and the complain- 
ants point to this as the most conclusive evidence that the 
maintenance of lower ex-lake rates to-day would not break 
down the rate structure. But it must be remembered that 
until about the time when these rates became substantially 
what they now are the published tariff was not observed, 
and that. this was especially true of highly competitive 
‘business, like grain and grain products, where the rate was 
of vital importance. 

It should also be noted that Buffalo millers have 
always insisted that the charging of a lower rate upon ex- 
lake wheat than upon the flour ground from that wheat was 
a discrimination against Buffalo. Now that published rates 
are actually observed, and that the margin of profit tends 
to decrease rather than increase, we cannot assume that 
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any locality can grind flour under a permanent rate dis- 
ability. To make the rate on ex-lake wheat to New York 
City materially lower than the rate on flour from Buffalo 
would inevitably throw the grinding of flour consumed in 
the city of New York and that vicinity to the seaboard. 


Export Rates. 


In former years the United States has been a large 
exporter of wheat and other grains. This grain has been 
produced in the Middle West, from which it might reach 
the foreign destination either by way of the Gulf ports, like 
New Orleans and Galveston, or by way of the North At- 
lantic ports. The cost of the transportation has usually 
determined the route which the traffic would -take. 

Lower export rates have generally been maintained 
through all the ports than the corresponding domestic 
rates, and the rail export rates through the North Atlantic 
ports from Montreal on the north to Norfolk on the south 
have borne a certain relation to one another, the rate to 
New York being somewhat higher than to the various out- 
ports, so-called, except Boston, for the reason that the 
shipping facilities of New York are superior and the water 
rate from that port somewhat lower than from the others. 

During the season of navigation export grain moves 
largely via the Great Lakes. From the lakes to the port 
of export there have been in the past three possible routes: 
First, all water via the Welland Canal and the St. Law- 
rence River to Montreal; second, all water via the Erie 
Canal and the Hudson River to New York; third, from one 
of the eastern lake ports, of which Buffalo is the principal, 
by rail to the port of export from Baltimore upon the south 
to Montreal upon the north. The rail rate from Buffalo to 
New York has furnished the standard for rail rates from 
all other lake ports to all ports of export. 

Below is given a table showing, since 1889, ex-lake and 
local rates upon wheat from Buffalo to New York, both 
export and domestic, and also from Chicago to New York: 

——Burffalo to New York.—— ~———-Chicago 
Local. Ex-lake. to New York. 
Rate per Rate per bushel. Rate per 100 pounds. 


100 pounds. Domestic. Export. Domestic. Export. 
Cents. Cents. Cents. Cents. Cents. 
6% 
5% 
5% 


4% 


DD D> Dy UD D2 SUNT ST SOT NOT 
CUO OVO OT mm OL OT OV OT OT SPOT ON OTST 


The foregoing table does not purport to give all the 
published rates which have been in effet during the 
period covered, but only what may be termed the pre 
vailing rate for each year. In case of the ex-lake rate 
reference has been had to the season of open navigation 
only for the purpose of determining what was the prevail- 
ing rate. 

It should also be noted that until recently grain has 
not moved from Chicago to the seaboard upon the pub- 
lished rate, but rather under a transit privilege upon a 
balance of some through rate. At the present time there 
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MAKE PLEAS IN TAP LINE CASE 


Counsel Complete Final Argument on Right of 
Logging Roads to Receive Divisions of Rates 


(Special to The Traffic World.) 


Washington, D. C., April 13.—Final arguments in 
the tap line cases, involving the right of the lumber 
roads to receive divisions of the through rates with the 
trunk line connections, which began before the Interstate 
Commerce Commission yesterday, were concluded this 
afternoon. 

An account of the hearing follows: 


H. M. Garwood, in opening for the tap lines, said 
the cancelation of through rates and divisions with tap 
lines by the southwestern fruit lines was erroneous. 
He reviewed the history of the litigation, Since the 
Commission’s organization, he said, no such serious 
question has been submitted to it. It involves the in- 
dustrial development of several states, including Louisi- 
ana, Texas and Arkansas. The Commission in a former 
investigation found that the tap line system was suited 
to the country where it prevailed. He said there are 
many tap lines east of the Mississippi River in Louisiana, 
Mississippi and Alabama. He admitted that there had 
been mistakes and wrong practices among a few of the 
tap lines, but not enough to warrant a death sentence. 
There is no complaint from the commercial world, ship- 
pers, buyers and lumbermen, except the few interveners, 
in the territory concerned. There is no substantial in- 
interest or demand back of this proceeding. 

Taking up the relations of the Santa Fe and the 
lumbermen interveners, Mr. Garwood declared that the 
former owns or controls over 1,000,000 acres of timber 
lands in Texas and Louisiana and is reaching out for 
more land and tap lines. Meanwhile the Santa Fe has 
canceled its divisions with tap lines. The Kirby Lumber 
Company and a few others are the only private parties 
back of this proceeding, and their motives are known. 
A part of the Santa Fe’s scheme was to segregate and 
control small bodies of land and shut out independent 
tap lines from their territory. They have succeeded, so 
that it is impossible for any but a rich trunk line to 
enter that section. 

The question of stock ownership in tap lines by 
lumber companies is important, In only a few instances 
is there such ownership. “We invoke a clear decision 
on this stock ownership question,” said Mr. Garwood, 
“and we believe we will get it. If it is decided against 
the tap lines that will settle the case.” Many people, 
he said, own tap line stock, but are not interested in 
the lumber companies. On the other hand, he asked, 
is the interest of a lumber mill owner not concerned 
in the tap line to be sacrificed? He denied that there 
is anything illegal about a man owning stock both in 
a mill and a tap line reaching it. Nor do the laws 
of the southwestern states prohibit a mill from owning 
&@ common carrier. 

The question, then, is whether thére is a federal 
law controlling. Mr. Garwood said this existed in the 
commodities clause of the Hepburn law, which provides 
that a railroad may own lumber which it carries. 
He referred to the consideration of this act in Con- 
gress and reviewed the debate over the commodities 
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clause, The then Senator Knox of Pennsylvania (now 
secretary of state) asked about the status of the lumber 
business under this clause. Senator Tillman said the 
clause was aimed at the coal roads. Senators from 
North Carolina, Georgia, Oregon and Washington urged 
that the clause should make an exception in the case 
of lumber and Congress considered the very questions 
now before the Commission and exempted lumber, The 
Supreme Court’s decision enables a road to engage im 
interstate commerce, although it may be involved in 
ownership with a lumber company. Thus legislative con- 
struction and judicial construction agree on this prop 
osition. 

“We have no quarrel with the proposition of the 
other side that the corporate form of a common carrier 
should not be permitted to cloak a fraud,” said Gar- 
wood. The interveners cited the Northern Securities 
Company case in support of their contention against 
the tap lines, but Mr. Garwood insisted this did not 
apply and, on the other hand, cited a number of author? 
ties on his side, and not even the direct ownership of 


common carriers by lumber companies is an ‘absolute 
consolidation of interests. 


The constitutions of Téxas, Louisiana, Arkansas 
and Missouri make every railway a public highway and 
even a common carrier, and there is nothing in the 
argument that a road cannot be a public institution 
merely because it does a limited business. These tap 
lines have the right of eminent domain, which proves 
them public institutions as common carriers. This has 
been held by many courts in many cases, including 
those of some of the tap lines, now before the Com- 
mission. He cited decisions to this effect in Maine 
and other states and asked whether the Commission 
has the right to override these decisions and the word 

“Can we say that because a tap line does not carry 
a given amount of freight on a certain date that it 
is not a common carrier? I deny it. Can we say that 
a road built by a lumber company is not a common car 
of Congress. 
rier? I think not. Shall you say that if a tap line 
does 50 per cent of business besides hauling lumber ‘it 
is a common carrier, but not if it only does 25 per 
cent of business for the public? Where will you draw 
the line and who will draw it?” 

Commissioner Prouty asked whether a road can be 
a common carrier and yet draw its traffic only from 
one concern. Counsel replied that the Maine Supreme 
Court has decided that question in the affirmative, hold- 
ing that it is the ability and willingness to do business 
for the public, and not the business done, that makes 
a line a common carrier, provided it is properly char- 
tered, 

Taking up the charge of discrimination in the tap 
line divisions, Garwood said the interveners must bear 
the burden of proof that there is discrimination, and 
they have not succeeded. “They make much of the the 
ory that there is discrimination against so-called inde- 
pendent lumber companies which have no tap lines, 
but they produced no evidence in support of the theory.” 
On the other hand, the tap lines have shown that the 
manufacture of lumber is entirely separated from the 
operation of the roads and that the divisions paid to 
tap lines have no effect upon the price of lumber. | 

It is a question of fact whether a tap line is orgam 
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ized in a bona fide way and whether it does a trans- 
portation service. “If it is, I see no way how you can 
legally deprive it of fair compensation. If you do the 
resources of Louisiana, Texas and Arkansas will rot 
and lie undeveloped for many. years.” 

Wylie M. Barrow spoke for the Louisiana railroad 
commission in support of tap line divisions. He told 
of the encouragement given in Louisiana to the tap 
lines. 

“If it is lawful for a 100-mile-long road to receive 
a division for hauling lumber,” asked Mr. Barrow, “why 
is it not lawful for a road 5 or 10 miles long to get a 
division? In recent years only a short mileage of tap 
lines have been abandoned and 1,000 miles have been 
built. He offered a map showing the development of 
tap lines of various classes, built to develop the forests 
of the state. The principle involved in this question 
will affect materially the entire Southwest. 

The Louisiana railway commission regards the tap 
lines as consumers of forest waste, because they open 
the way to the market for ordinarily waste forest 
products, He dwelt upon the importance of stave mak- 
ing, turpentine production, cordwood cutting and other 
industries developed along the tap lines. He cited the 
cases of several Louisiana tap lines doing a big pas- 
senger, mail and express business which are entitled 
to divisions of through rates. There are over 1,000 
miles of incorporated tap lines in Louisiana, running 
chiefly east and west and serving a large population 
in a great territory. There is little or no water com- 
petition except on the Mississippi River. Louisiana has 
an annual output of 13,000,000 feet of lumber per day. 

Incorporated tap lines in the state have a tonnage 
of 4 billion tons per year and the average division to 
these lines is over $2,000,000 annually. If divisions are 
abolished the combination local rates must be paid 
and over $2,000,000 will be added to the freight bill 
of the state. 

Counsel] read a letter from Representative Ramsdell 
of Louisiana to show that tap lines are daily engaged 
in evolution into trunk lines. Three tap lines in Lov- 
isiana east of the Mississippi River are common car- 
riers and receiving divisions. These and other Louisiana 
tap lines have the highest authority for existence as 
common carriers. They are the only hope of people 
between the north and south trunk lines. They are 
charging reasonable rates and have received subsidies 
from the state. They are subject to state laws and 
regulations, 

Mr. Mixon of Mississippi appeared for the railroad 
commission of that state and the Liberty-White Rail- 
road Company in favor of the tap line divisions. He 
said the trunk lines don’t want to stop paying divisions 
and there is no complaint from shippers against tap 
line divisions. 

At the afternoon session, S. D. Snow asked leave 
to file an affidavit in behalf of the Deering Southwestern 
Railway Company, which had been made by F. B. Mont- 
gomery, respecting the operations of that road and its 
relations with the International Harvester Company, and 
S. F. Andrews made a short argument in behalf of 
tap lines represented by him. 

The bulk of the time was taken up by James L. 
Coleman of the Santa Fe and John Marble, attorney for 
the Interstate Commerce Commission. Mr. Marble, in 


a statement as to his relations with the Commission 
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and the position he takes in this matter, said that he 
had not consulted with any of the Commissioners, and 
therefore held himself competent to publicly give his 
opinion in the matter, not because he has been attorney 
for it in criminal prosecutions under the act to regulate 
commerce, but because he, as an attorney, has consid- 
ered the matter and has been able to come to very 
decided conclusions. The- proceedings in connection 
with the tap line matter reminded him very much of 
the criminal prosecutions conducted by him in the en- 
forcement of the section forbidding rebates. The re- 
spondents, he said, contend, in the first place, that there 
is no wrong in what they are doing, that: there has 
been no complaint from shippers, and finally that if the 
Commission orders any change ruin will follow the new 
order of things. 

Mr. Coleman took an hour to answer the sugges- 
tion of Mr. Garwood that there was a conspiracy be- 
tween the Santa Fe and the Kirby Lumber Company 
whereby every lumber interest other than the Kirby 
was to be shut out. Mr. Coleman said that the differ- 
ence of 3 cents per 100 pounds between Santa Fe, on 
one hand, and Rock Island and Frisco rates, on the 
other, is due to the fact that the Frisco and Rock Island 
reduced the rates upon threats by Oklahoma. The Santa 
Be refused to accede to the demand of the officials of 
Oklahoma that lumber rates into the new state be 
reduced 3 cents. The Rock Isiand and Frisco acceded 
to the demand. Then the Santa Fe, to protect the 
mills on its own lines, met the reduced rate, but re- 
fused to make reductions whereby mills on the Frisco 
and Rhode Island would be able to compete in Santa 
Fe territory with Santa Fe mills. Counsel contended 
that the Santa Fe merely protected mills on its lines 
and it was not a scheme to promote the Kirby lumber in- 
terests. 

Messrs. Glasgow and Walter called Mr. Coleman’s 
attention to the fact that the Santa Fe allows a 40 per 
cent division on coke hauled by an industrial railroad. 
They said that simply because Mr. Coleman had said 
the Santa Fe does nothing of that kind. When he re- 
ceived that information Mr. Coleman retorted that when 
that matter comes before the Commission, if it ever does, 
he will not assume any position other than that there 
should be no divisions between trunk lines and what 
he called the mill facility railroads. 

Mr. Coleman used the Fremont & Gulf to illustrate 
his contention that the tap line is used chiefly to evade 
the interstate commerce law. He said the railroad gets 
a division of 5% and 6 cents per hundred for hauling 
lumber less than a mile. Mr. Coleman admitted that 
the Fremont & Gulf is a common carrier, but he de- 
clared that it gets that large division because it con- 
nects with several trunk lines. Owing to that favorable 
conditon the Fremont & Gulf can and formerly did get 
$24 a car for carrying lumber for the Fremont Lumber 
Company, which controlled the road a distance of 500 
feet. He did not say, as some of the other lawyers 
intimated, that the company could have carried that 
lumber 100 miles and delivered it to another trunk line 
company. 

Attorney Marble declared that the tap line divi- 
sions are rebates. 

“Rebating has disappeared from this country,” said 
Mr. Marble. “That is, the amateur rebate has disap- 
peared. No longer does a shipper receive a check 
marked, ‘Red flag! Danger! Look ‘out!’ or plainly, ‘For 
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rebating. That amateur method of rebating has dis- 
appeared. Instead we have the tap line railroad, claim- 
ing the privilege of an initial carrier of selling its ton- 
nage. No shipper has the right to peddle his tonnage. 
The rule is not changed by the fact that the shipper 
has organized a company and holds himself out to be 
a common carrier because he has built himself a track 
or two wherewith, first, to haul logs to his mill, and, 
second, to haul the lumber to the trunk line. He is a 
shipper, and continues to be such. 

“A tap line such as that cannot be an initial car- 
rier in the sense in which the term is employed to 
designate carriers from the West that are able to de- 
liver the freight they gather along their lines to any 
one of several eastern carriers. 

“The tap line, in the last analysis, is the shipper. 
The initial carrier, as that term came to be used, has 
never been accused of being the shipper, and, as a 
matter of fact, it never has been a shipper. The tap 
line, in the beginning, has no freight other than that 
given to it by its owners, the ones that built it as 
part of the lumbering plant. 

Mr. Marble quoted extensively from the testimony 
given by President Meredith of the Louisiana railroad 
commission to show that Mr. Meredith would not con- 
tinue tap line divisions if the matter were left to him. 
Mr. Barrow interrupted Mr. Marble several times to 
set him straight, not as to what Mr. Meredith had said 
in his testimony, but as to the laws of Louisiana and 
the rules for rate making adopted by the Louisiana 
commissioners. In one of his interruptions Mr. Barrow 
pointed out that under the rule of the Louisiana com- 
mission joint rates between the trunk and tap lines 
are lower than would be the sum of the trunk line rate 
and a reasonable switching rate for the service of the 
tap line. Mr. Marble expressed astonishment, but Mr. 
Barrow declared the fact is beyond controversy, so that 
that part of the argument for the Commission, namely, 
that the tap lines might be given compensation in the 
way of switching charges, did not amount to much. 

Thursday morning Mr. Marble, continuing his argu- 
ment, dealt particularly with conditions in Louisiana. 
There, he said, divisions are allowed, from $2.50 to $5, 
on a haul of three to five miles. He charged that 
the mills are always parties to the contracts for divi- 
sions and sel] their tonnage. He alleged that the Gulf 
& Sabine River Railroad’s owners, in Louisiana, forced 
the late Edward H. Harriman to grant it a division of 
4 cents on a six-mile haul in consideration of giving 
80 per cent of its lumber product to the Harriman lines. 
This is a gross violation of law, Marble said. Senator 
Stephenson’s nephew of Wisconsin, according to counsel 
for the Commission, was in a position to get a good 
bargain in divisions on his tap line in Louisiana, which 
connects with several trunk lines, but has declined divi- 
sions for fear of violating the law. Counsel declared 
that there is great discrimination as between tap lines 
in the matter of divisions. 

Taking up the case of the Mansfield Railway & 
Transportation Company, controlled by the Frost-John- 
son Lumber Company, Marble said the lumber mill 
had insisted upon being removed from the trunk line, 
80 as to secure a division of 3 cents for its top line, 
which it gets from the Kansas City Southern for hauling 
lumber 2,000 feet from its mill. It also gets $1 per car 
Switching charge on inbound shipments of logs, while 
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the lumber company officers travel on passes because of 
their connection with the tap line. This problem of 
free transportation is general among the tap lines, he 
averred, and it is important because the mills owning 
tap lines compete with independent mills. 

The Louisiana & Pine Bluff, another Frost-Johnson 
concern, Marble said, sold out to the Iron Mountain, but 
retained its divisions and the right of way for logging 
trains over the trunk line at very low rates. This tap 
line, it was charged, filed deceptive reports with the 
Interstate Commerce Commission. 

Discussing the commodities clause, in conclusion, 
counsel declared that if tap lines are common carriers, 
they may be entitled to carry lumber which they own, 
but that they cannot carry mill supplies, etc., owned 
by the tap line-lumber companies, inbound to their 
camps over their own lines. 

Judge S. H. Cowan.closed for the intervenors. He 
declared that most of the tap lines were incorporated 
in order to get divisions, as the Commission intimated 
they could do under the Yellow Pine case decision. 
Under the law, he said, the Commission must hold that 
the tap line divisions constitute a system of rebates. 

Judge Cowan gave the following figures for tap 
lines receiving and not receiving divisions, as shown 
by Commission reports: 

Mileage 


tap lines 
receiving 


Mileage 
not 
receiving 


Total 
mileage 


allowances. allowances. 
806 


Arkansas 
Louisiana 
Texas 


940 1,167 


He admitted that if a tap line is incorporated as 
a tap line it becomes such immediately, beyond the 
power of the Commission to prevent, unless it is shown 
that the transaction was fraudulently conceived. He 
suggested that the division discriminations to tap lines 
serving lumber mills could be solved by reducing the 
rates from trunk line points in amounts equal to present 


divisions and adding differentials from points on the tap 
lines. 


“The Commission owes it to the country, to the 
trunk lines and tap lines to-establish a rule to govern 
the southwest lumber trade.” 

Mr. Glasgow, speaking for the Butler County Rail- 
road, laid down the proposition that each case has got 
to be determined by the facts peculiar to that case alone. 
That, he contended, is the only way in which its status 
can be determined. He maintained that the Commission 
must inquire into each case before deciding any ques- 
tion pertaining to any of the so-called tap lines. He 
asserted that the disputes as to facts with regard to 
nearly every line concerned demonstrated the necessity 
for inquiry into each case. 

After the status of each of the tap lines has been 
established, then the Commission is prepared to act if it 
is accused of violating any part of the act to regulate 
commerce or failing to do something required by that 
law. 

Mr. Glasgow maintained that it is no part of the 
business of the Commission to inquire into a division 
between the trunk line and tap line unless there is 
a distinct allegation of fraud, discrimination, evasion 
of the law, or something of that kind. He contended 
that if the tap line is a common carrier the law pre- 
scribes its duties and the Commission has nothing to 
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Go with the division of the rate except upon a charge 
that the division is merely a device for evading the 
law against rebates and discriminations. That, of course, 
Mr. Glasgow said, brought him back to his original 
proposition, which is that the facts with regard to 
every so-called tap line must be ascertained before the 
trunk lines should be permitted to cancel the joint 
rates they established with the so-called tap lines. 

His client, the Butler County Railroad Company, is, 
he maintained, a common carrier by every rule known 
te him. He particularly called attention to the fact 
that the trunk lines canceled only the lumber rates, 
leaving all other rates in effect, the trunk lines thereby 
admitting the character of the road as a common car- 
rier. 

Luther M. Walter, representing a number of tap 
lines, said the interests he represents have no desire 
to perpetuate a wrong or a .wrongful condition. He 
asked the Commission to follow the rules it had itself 
established in a number of cases cited by him, especially 
the case arising out of the ownership of a railroad by 
the Anheuser-Bush interests in St. Louis. 

Mr. Walter said that no bona fide common carrier 
tap line is claiming that its spur tracks running directly 
into the forest and used only for hauling logs is part of 
a common carrier’s line. The contention is merely as 
to the main stem of a tap line, which, he said, under 
the laws of Louisiana and Aranksas may not be re- 
moved without the consent of the state authorities. 

He claimed that the Santa Fe, Kirby and Miller- 
Link interests are here for the sole purpose of making 
good a colossal scheme to monopolize the pine in Santa 
Fe territory. He contended that the Santa Fe is com- 
mitted to a policy of excluding common carrier tap 
lines from its territory, thereby preserving the timber 
in that territory for the Kirby and other favored lum- 
ber interests and its exploitation at their convenience. 
Mr. Walter said that old-established communities in Ar- 
kansas are kept at a standstill because of the restrictive 
policy of the Santa Fe prevents the development of the 
timber resources in their vicinity. 

“These interveners are simply asking that that policy 
ve made possible in the tap-line territory. The Santa Fe 
blankets rates for 500 miles for the benefit of these inter- 
veners and carries their lumber into Little Rock for the 
rate that is exacted from shippers 600 miles nearer the 
market. These are the patriotic interveners here asking 
this Commission to destroy the business that has been 
built up under the tap-line system in their effort to confine 
jumbering operations to the trunk lines and the private 
railroads they care to encourage because they have been 
built by men favored like John M. Kirby has been by the 
Santa Fe.” 

He maintained that destruction of the system is not 
neecssary to do away with the abuses that may have crept 
in. His contention, like that of Mr. Glasgow, was that it 
is the duty of the Interstate Commerce Commission to 
‘letermine, in each instance, as to whether the tap line is 
or is not a common carrier. In answer to questions by 
Commissioners Harlan, Lane and Clark, Mr. Walter en- 
deavored to make it plain that he holds it within the power 
of the Commission to go into the question as to whether 
a division allowed to a tap line is so large as to amount 
to a device for giving a rebate to the lumber company 
which happens to be the shipper as well as the owner of the 
railroad company. He maintained that one of the decisions 
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by the Commission goes directly to the question as to 
whether a division made with a short railroad did not, ip 
effect, amount to a rebate to the principal shipper who was 
also the owner of the railroad. He contended that, adopt. 
ing the rule desired by the Santa Fe and the interveners jp 
its behalf, it would be necessary for the Commission to 
forbid the division of oil rates between the Northwestem 
and the Pennsylvania because the Rockefeller interest 
in the Northwestern amounts to millions and millions of 
dollars, on the ground that such divisions have the effect 
of a rebate to Rockefeller through the medium of dividends 
on the Rockefeller stock. 

“Because there will be difficulties in dealing with this 
question in the way the tap lines contend it should be 
nandled,” said Mr. Walter, “is no reason for this Con. 
mission refusing to deal with it in any way except an 
order forbidding such divisions. Decide the question as 
to whether we are or are not common carriers in such a 
way that we can carry the question to another tribunal and 
get its answer, and we will do the rest. If it is your opin 
ion that the tap lines are not common carriers, say s0. 
If it is your opinion that they are, then deal with the 
question as to whether the divisions are a device for 
evading the law under the terms of the statute forbidding 
discriminations, rebates and other abuses.” 

Mr. Glasgow closed the argument with a short argu 
ment on that very point, claiming that without doubt the 
Commission has power to deal with any and all attempts 
to evade the uanti-rebate section, although as a general rule 
it is no part of the power or duty of the Commission to 
regulate divisions of rates between common carriers. 


Asks Protection from Rebate 


Paris, Tex., April 14—On the ground that the pay- 
ment of an award authorized by a local justice court 
would constitute a rebate, the Texas & Pacific Railway 
has applied for an injunction to restrain a Paris com- 
mission house from the collection of a judgment against 
the railroad for $18.55. 

It appears that the commission firm shipped two 
cars of corn to Waxahachie, from which point it was 
reconsigned and reshipped to Terrell, thence to Ennis. 
On the last consignment the local rate was charged. 
The commission firm claimed that the through rate 
should have been charged, and brought suit and recov- 
ered judgment for $18.85, the difference between the 
through and local rates between Terrell and Ennis. The 
railroad alleges that the shippers under the regulations 
of the railroad commission were entitled to only one 
reconsignment at the through rate; that to permit the 
judgment rendered in the justice court to stand would 
be contrary to the public policy of the state, would re 
sult in the shippers receiving a rebate, and would be 4 
discrimination against other shippers. The plaintiff al 
leges that the amount of the judgment is such that 
it cannot appeal from it, and that it has no other re 
course or remedy than through injunction. 





MORE CARS HELD FOR DEMURRAGE. 

San Francisco, Cal., April 14—Twenty-five roads re 
ported 106,751 cars to the Pacific Demurrage Bureau iD 
February. Of these, 4,238 were held overtime, against 
3,200 in 1910. The total number of cars reported it 
February, 1910, was 108,675. 
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FOURTH SECTION ORDERS OUT 


Commission Makes Public Decision on Specific 
Applications for Relief Under Amended 
Long and Short Haul Clause 


Washington, D. C., April 14.—The Interstate Com- 
mission has made public the following orders on specific 
applications for relief under the provisions of the 
amended fourth section to the act to regulate commerce: 


Fourth Section Order No. 1. March 28, 1911. 
Class Rates. 


IN THE MATTER OF APPLICATION OF CARRIERS 
THAT HAVE APPOINTED R. H. COUNTISS AS 
AGENT. Application to amend— 


Tariff No. 2-H (I. C. C. No. 930 of R. H. Countiss, Agent). 

This application, made March 9, 1911, No. 5048, 
asks to be permitted to establish through rates from 
points in Oregon located on the Southern Pacific Com- 
pany’s lines in Oregon to destinations in various other 
states, as described in the above-named tariff via roads 
designated on page 24 of said tariff as Gateway 75, 
lower than rates concurrently in effect from interme- 
diate points. The establishment of the rates as applied 
for would be in violation of the long and short haul 
clause of the fourth section of the act to regulate com- 
merce as amended June 18, 1910, and would result in 
an increase of discrimination at intermediate points. 


Ordered, That the application be, and the same is 
hereby, denied. 


Fourth Section Order No. 2. 
Class Rates. 
IN THE MATTER OF APPLICATION OF CARRIERS 


THAT HAVE APPOINTED C. W. BULLEN, J. F. 
TUCKER AND R. H. COUNTISS AS AGENTS. 
Application to amend— 


I,C.C. No. 14 of C. W. Bullen, Agent 
I. C. C. No. 226 of J. F. Tucker, Agent 
I, C. C. No. 928 of R. H. Countiss, Agent 

This application, made March 9, 1911, No. 5047, of 
all carriers named in the above tariff to establish 
through rates by the use of certain bases for their 
construction to certain points in Oregon located on the 
Southern Pacific Company (lines in Oregon) on traffic 
routed via Southern Pacific Company (Southern Pacific 
lines in California) via. Roseville Junction in California, 
the routing in connetcion with the Southern Pacific 
Company (Pacific System) being designated on page 34 
of the said tariff named above as Gateway 66 from 
point of shipment shown in the said tariff. The appli- 
cation is for permission to establish these rates without 
observing the long and short haul provision of the 
fourth section of the act to regulate commerce. The 
establishment of the rates applied for would result in 
an increase of discrimination at intermediate points, and 
ho reason is shown in the application why any such new 
discrimination should be permitted. 

Ordered, That the application be, and the same is 
hereby, denied. 


March 29, 1911. 


Westbound Tariff 
No. 4H 
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Fourth Section Order No. 3. March 27, 1911. 

Woodenware. 

IN THE MATTER OF THE APPLICATION NO. 5043, OF 
CARRIERS PARTIES TO MISSISSIPPI RIVER 
POINTS TARIFF NO. 4, I. C. C. NO. 7, FILED BY 
M. P. WASHBURN, AGENT. 

Upon consideration of the application in the above- 
entitled matter, dated March 8, 1911, for authority to 
establish rates for the transportation of woodenware 
from the originating points of “St. Louis, Louisville 
and affiliated points,” to the destination points of “Mem- 
phis, Tenn., New Orleans, La., and groups,” lower than 
the rates concurrently in effect to points intermediate 
between said points of origin and said points of des- 
tination, by a reduction in minimum carload weights, 
which application is referred to and hereby made a 
part of this order: 

It appearing that the establishment of such lower 
minimum carload weights would result in an increase 
of discrimination at said intermediate points and that 
justification for such increased discrimination has not 
been shown, 

It is ordered, That the application be, and the same 
is hereby, denied. 





Fourth Section Order No. 4. March 27, 1911. 
Class Rates. 

IN THE MATTER OF APPLICATION NO. 5042, OF 
THE SOUTHERN PACIFIC COMPANY-ATLANTIC 
STEAMSHIP LINES, THROUGH R. S. STUBBS, 
ITS GENERAL FREIGHT AGENT, FOR ITSELF 
AND ON BEHALF OF MORGAN’S LOUISIANA & 
TEXAS RAILROAD AND STEAMSHIP COMPANY, 
LOUISIANA & WESTERN RAILROAD, AND THE 
BRIMSTONE RAILROAD AND CANAL COMPANY. 
Application to amend— 

Southern Pacific Company-Atlantic Steamship Lines’ 

Tariff, I. C. C. No. 778. 

This application, No. 5042, made March 6, 1911, asks 
to be permitted to establish class rates from New York, 
N. Y., and Atlantic seaboard territory, as described in 
the above-named tariff, to Sulphur Mines, La., lower 
than rates concurrently in effect to intermediate points. 
The establishment of the rates as applied for would 
be in violation of the long and short haul clause of the 
fourth section of the act to regulate commerce, as 
amended June 18, 1910, and result in an increase of 
discrimination at intermediate points. 

Ordered, That the application be, and the same is 
hereby, denied. 


Fourth Section Order No. 5. 
See page 601, THe TRAFFIC WorzD, April 8, 1911. 


Fourth Section Order No. 6. 





Class and Commodity Rates. 

IN THE MATTER OF APPLICATION, NO. 5082, OF 
THE NEW YORK CENTRAL & HUDSON RIVER 
RAILROAD COMPANY, LESSEE OF WEST SHORE 
RAILROAD, BY IRA H. HUBBEL, ITS GENERAL 
FREIGHT AGENT, FOR ITSELF AND IN BEHALF 
OF CARRIERS PARTICIPATING IN THE TRANS- 
PORTATION OF PROPERTY (EXCEPT COAL AND 
COKE) FROM AND TO EDGEWATER, N. J., FOR 
RELIEF UNDER THE FOURTH SECTION OF THE 
ACT TO REGULATE COMMERCE AS AMENDED 

JUNE 18, 1910. 
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This application, No. 5082, made March 28, 1911, 
asks to be permitted to establish from and to Edge- 
water, N. J., via a newly constructed line of railroad, 
known as the New Jersey Shore Line Railroad, which 
will be operated as a branch or extension of the West 
Shore Railroad from Weehawken, N. J., to Edgewater, 
N. J., the same rates as are now in effect from and 
to Edgewater, N. J., via lighter or float, to and from 
Weehawken, N. J., which rates are the same as the rates 
from and to New York, N. Y., within free lighterage 
limits. 

Ordered, That the establishment of these rates be, 
and the same is hereby, permitted. The Commission 
does not approve any rates that may be filed under 
this permission, all such rates being subject to com- 
plaint, investigation and correction if they conflict with 
any other provisions of the act. 

It is further ordered, That no rates may be estab- 
lished under this permission that are lower from or 
to any points than the rates from and to the points 
intermediate thereto, except such rates as were in 
effect on August 17, 1910, from and to Edgewater, 
N. J., via lighter or float, to and from Weehawken, 
N. J., and as to which carriers have filed applications 
for relief under the provisions of the fourth section 
of the act, in accordance with the Commission’s order 
of October 14, 1910. 

It is further ordered, That when the Commission 
passes upon any of the said applications for relief under 
the provisions of the fourth section, affecting rates to 
or from Edgewater, N. J., the order issued with relation 
thereto will automatically cancel the permission herein 
granted as to the rates covered and affected by such 
order. 





Fourth Section Order No, 7. April 5, 1911. 

Grain and Products. 

IN THE MATTER OF THE APPLICATION, NO. 4308, 
OF CARRIERS PARTIES TO SOUTHWESTERN 
LINES’ TARIFF NO. 47D, F. A. LELAND’S I. C. C. 
NO. 742, BY F. A. LELAND, AGENT. 

Upon consideration of the application in the above 
entitled matter, dated February 2, 1911, for authority to 
establish for themselves and the participating carriers 
named in said tariff, rates on grain, grain products, 
seeds, and hay, and articles taking same rates, from all 
points of origin named in said tariff to Cheneyville, 
Stewart, Haas, Knolls Spur, Eola, Kelly’s Spur, Gold 
Dust and Bunkie, La., higher than rates on the same 
commodities now in effect from and to said points 
and also higher than rates concurrently in effect from 
said points of origin to New Orleans, La,, to which 
Cheneyville and the other said points are intermediate, 
which application is referred to and hereby made a part 
of this order: 

It appearing that the establishment of such rates 
would result in an increase of discrimination at said 
intermediate points, and that justification for such in- 
creased discrimination has not been shown: 

It is ordered, That the application be, and the same 
is hereby, denied. 





Fourth Section Order No. 8. 
Commodity Rates. 
IN THE MATTER OF THE APPLICATION, NO. 5046, 
COMPANY, 


OF THE WESTERN EXPRESS 
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THROUGH W. H. BURR, ITS TRAFFIC MAD- 

AGER, FOR RELIEF UNDER THE FOURTH SEC. 

TION OF THE ACT TO REGULATE COMMERCE 

AS AMENDED JUNE 18, 1910. 

This application, No. 5046, made March 8, 1911, 
asks to be permitted to establish rates for the trans- 
portation of shipments of fish from Montello, Wis., to 
Chicago, Ill., lower than rates eoncurrently in effect 
to Altenheim, Ill, and other intermediate points in 
Illinois and Wisconsin. 

It appearing upon consideration of this petition that 
the establishment of such rates would result in an 
increase of discrimination at the said intermediate points, 
and no showing of justification: for such increased dis- 
crimination having been made: 

It is ordered, That the application be, and the same 
is hereby, denied, 





Fourth Section Order No. 9. 


Class and Commodity Rates. 


IN THE MATTER OF THE APPLICATION, NO. 5059, 

OF THE SOUTHERN RAILWAY COMPANY, BY 

L. GREEN, ITS FREIGHT TRAFFIC MANAGER. 

Upon consideration of the application in the above 
entitled matter, dated March 20, 1911, for authority to 
establish at Buntyn, Tenn., the basis of Memphis rates 
on all classes and commodities from points of origin 
on petitioner’s line and its connections in the states 
of Alabama, Georgia, Florida, South Carolina, Virginia 
and in Tennessee east of Chattanooga; also from Merid- 
ian, Columbus, and West Point, Miss., and Middlesboro, 
Ky.; also from Washington, D. C., Baltimore, Phila- 
delphia, New York, Boston, Providence and interior 
points customarily grouped with the eastern cities des- 
ignated, which proposed basis is lower than the rates 
concurrently in effect from intermediate points to said 
Buntyn, Tenn.: 

It appearing that the establishment of such lower 
rates would result in an increase of discrimination at 
said intermediate points, and that justification for such 
increased discrimination has not been shown: 

It is ordered, That the application be, and the same 
is hereby, denied. 





Fourth Section Order No, 10. 

Crossties. 

IN THE MATTER OF THE APPLICATION, NO. 5125, 
OF THE NASHVILLE, CHATTANOOGA & ST. 
LOUIS RAILWAY, BY H. F. SMITH, ITS VICE 
PRESIDENT AND TRAFFIC MANAGER, FOR PER- 
MISSION TO ESTABLISH THE SAME SCALE OF 
RATES ON CROSSTIES IN CARLOAD LOTS FROM 
BON AIR AND INTERMEDIATE POINTS TO OHIO 
RIVER CROSSINGS THAT NOW APPLIES ON 
LUMBER. 

This application, as above numbered, dated April 1, 
1911, asks permission to establish and apply on ship- 
ments of crossties in carload lots, from points on the 
Sparta branch and on the main line of the Nashville, 
Chattanooga & St. Louis Railway to Ohio River cross 
ings the same rates that now apply on lumber. Rates 
now applied on lumber are higher from intermediate 
points than from more distant points, and such rates 
are protected by applications to the Commission, num- 
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bered 458 and 459, for relief under the provisions of 
the fourth section as amended, June 18, 1910. 

Ordered, That the application of the present pub- 
lished tariff rates on lumber to shipments of crossties 
in carload lots from stations on the Sparta branch and 
on the main line of the Nashville, Chattanooga & St. 
Louis Railway to Ohio River crossings be, and the 
same is hereby, permitted. The Commission does not 
by this order approve any rate or rates that may be 
established under this permission, all such rates being 
subject to complaint, investigation or correction, if they 
conflict with any other provision of the act. 

It is further ordered, That when the Commission 
passes upon either of the said applications, numbered 
458 and 459, for relief under the provisions of the fourth 
section, the order issued with relation thereto, in so 
far as it affects the rate on lumber from stations on 
the Sparta branch and on the main line of the Nash- 
ville, Chattanooga & St. Louis Railway to Ohio River 
crossings, will automatically cancel the permission 
herein granted, 





Fourth Section Order No. 11, 
Grain and Grain Products. 


IN THE MATTER OF APPLICATION, NO. 5071, OF 
THE CANADIAN PACIFIC RAILWAY, THROUGH 
W. R. MACINNES, ITS FREIGHT TRAFFIC MAN- 
AGER, AND THE BANGOR & AROOSTOOK RAIL- 
ROAD, THROUGH GEORGE E. WICKS, ITS GEN- 
ERAL FREIGHT AGENT, FOR RELIEF UNDER 
THE FOURTH SECTION OF THE ACT TO REG- 
ULATE COMMERCE AS AMENDED JUNE 18, 1910. 
This application, No. 5071, made March 25, 1911, 

asks to be permitted to establish. rates for the trans- 
portation of grain and grain products, carloads, from 
western United States points to Hampden, Arey, Winter- 
port, Frankfort, Prospect, Sandy Point, and other stations 
in Maine on the Bangor & Aroostook Railroad, via Brown- 
ville Junction, Me., lower than rates concurrently in 
effect to intermediate points, viz.: Brownville, Brad- 
ford, Hudson and Glenburn, Me. 

It appearing upon consideration of this petition 
that the establishment of such rates would result in 
an increase of discrimination at the said intermediate 
points, and no showing of justification for such increased 
discrimination having been made: 


It is ordered, That the application be, and the same 
is hereby, denied. 


Introduces New Utilities Bill 


Harrisburg, Pa., April 14.—A bill has been introduced 
in the state Legislature by Representative Alter of Al- 
legheny County, which if enacted would change the 
present state railroad board into a public utilities com- 
mission and greatly augment its scope and authority. 
The measure is understood to have the backing of Gov- 
ernor Tener, and it is rumored that it was drafted under 
his directions. 

The bill gives the commission control over railroads, 
canals, street railways, express companies, stage lines, 
baggage transfer companies, pipe lines, incline planes, 
ferries, tunnels, turnpikes, plank roads, boulevards, 
bridges, wharves, storage warehouses, grain elevators, 
telegraph and telephone companies, as well as those 
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supplying natural or artificial gas and electric power; 
water and water power companies, heat, refrigerating 
and sewage companies, and “all other corporations or 
persons engaged for profit in any other quasi-public busi- 
ness within this state.” 

Jurisdiction extends not only to rates, but to the 
financial transactions of the utilities. No new public 
service corporation is to be allowed to incorporate with- 
out the consent of the commission. Additional rights 
or franchises depend upon the authorization of the board, 
as do leases and mergers. Securities, other than one- 
year notes, cannot be issued without the consent of the 
board. Capitalization of franchise rights, powers and 
privileges, etc., in excess of the real consideration there- 
for—said consideration to be determined by the commis- 
sion—or the capitalization of any lease or merger, or 
the issuance of securities for any consolidation in ex- 
cess of the capital stock of the merged corporations at 
the actual value, as determined by the commission, or 
such additional sum as shall actually be paid in cash, is 
prohibited, 

Discrimination in railroad rates, either between per- 
sons or places, is unlawful, according to the terms of 
the bill. Rebating is likewise condemned. Undue pref- 
erence and inequalities in car distribution is also out- 
lawed. A greater charge for a shorter than for a longer 
haul in the same direction, the shorter being included in 
the longer, is forbidden. The commission may also pros- 
ecute complaints before the Interstate Commerce Com- 
mission. Rates are under the control of the new board 
and changes must be published at least ten days before 
becoming effective. 

With respect to the compensation to which public 
service companies are entitled, it is provided that they 
are authorized to charge “the compensation necessary to 
enable such public service corporation to pay its taxes, 
proper fixed charges and current costs of operation and 
maintenance, to provide for reasonable deferred mainte- 
nance or depreciation, necessary reserve funds, and to 
afford, if its property will earn it, a reasonable return 
or profit not less than the legal rate of interest, pro- 
vided always, however, that such compensation be just 
and reasonable to the public as well as to the company, 
and that the duties of said public service company must 
be performed.” 

The commission is given the authority to compel 
the attendance of witnesses and the production of rec- 
ords. Its decisions are final unless stayed by court 
review. Appeals must be taken to the Dauphin County 
Court, from which appeals may. be made to the State 
Supreme Court. Failure to observe the terms of the 
commission’s decisions when made final is penalized by 
a fine of not more than $500 and imprisonment from 
one to twelve months for the first offense, and for sub- 
sequent offenses the maximum fine is put at $1,000 and 
prison sentence at eighteen months. The commission 
may institute complaints on its own initiative. 

The commission shall consist of five members, ap- 
pointed by the governor. The term of office is fixed at 
five years, the salary $8,000 per annum. One member 
of the commission must be a lawyer, another “learned in 
the science of economics” and a third. experienced in 
the business of conducting common carriers. The com- 
mission is to have branch offices at Philadelphia and 

Pittsburg. No commissioner can be interested in any 
common carrier or public utility. 

















CANADIAN BOARD DECISIONS 


Dominion Commission Passes on Applications 
Brought under Railway Act of Canada 


Must Allow Tare for Staking 


CANADIAN MANUFACTURERS’ ASSOCIATION ET AL. 
vs. 
CANADIAN RAILWAYS. 
Order No, 13326. 


In the matter of the application of the Canadian Manu- 
facturers’ Association, the British Columbia Lumber and Shingle 
Manufacturers, Limited, the Montreal] Lumber Association, the 
Canadian Lumbermen’s Association, the Mountain Lumber 
Manufacturers’ Association and the St. John*Board of Trade, 
under section 284 of the Railway Act, for an order directing 
all railway companies subject to the jurisdiction of the board 
to reimburse shippers for any and all expenses to which they 
are subjected *by reason of having to equip flat or other cars 
with stakes and fastenings, so as to comply with the provi- 
sions of the Order of the Board No. 7599, dated July 24, .1909 
File 8799, 1. 





Upon the hearing of the application at the sittings 
of the Board, held in Ottawa, February 15, 1910, in the 
presence of counsel for the Canadian Pacific and Grand 
Trunk Railway companies and the Michigan Central 
Railroad Company, the Canadian Manufacturers’ Asso- 
ciation, the Montreal Lumber Association and the 
Canadian Lumbermen’s Association being represented 
at the hearing, the evidence offered, and what 
was alleged; and upon its appearing that the ex- 
isting allowances from track scale weights to cover 
variation in the tare of cars, absorption of moisture, 
accumulations of ice, snow, etc. do not include the 
weight of the auxiliary material necessary to retain the 
loads in or upon open cars, except where such provision 
is specified, inter alia, in the case of racks and (or) 
blocking in connection with shipments of bark, ma- 
chinery and vehicles: 

It is ordered, That the railway companies within the 
legislative authority of the Parliament of Canada file 
special tariffs, to take effect not later than the first day 
of May, 1911, providing for an allowance of five hundred 
(500) pounds from the weight of each carload in or 
upon open cars for the weight of such racks, stakes, 
standards, boards, strips, supports, or other material 
furnished by shippers, as may be necessary to retain 
the lading in or upon the said open cars from the point 
of shipment to the destination thereof, and for which 
no allowances are specifically prescribed in the existing 
tariffs or classifications: 

Provided, That the minimum weight prescribed for 
the said freight or lading by the classification or tariff 
applicable thereto, shall not be reduced by reason of 
the said allowance. 

Judgment. 


MR. COMMISSIONER MILLS: 

This application is in behalf of shippers of lumber 
and other forest products, stone, iron pipe and tubes, 
structural iron and steel, vitrified pipe, cars, engines, 
boilers, dynamos, pumps, farm machinery, and some 
other commodities. 

The section of the railway act under which the 
application is made, or the part of the said section which 
is applicable to the case, is as follows: 


Section 284. The company shall, according to its powers— 
(a). furnish adequate and suitable accommodation for 
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the receiving and loading of all traffic ordered for car- 
riage upon the railway; and 

(ad) furnish and use all proper appliances, accommodation 
and means necessary for receiving, loading, carrying, 
unloading and delivering such traffic. 


Few, if any, companies will, I presume, contend 
that they have not the power to furnish such appliances 
as are proper and necessary for the use of any class 
of their cars in the work of transportation; and the 
section quoted seems clearly to establish the legal obli- 
gation of the railway companies within the legislative 
authority of the Parliament of Canada, to furnish all 
their cars with “all proper appliances,” for loading and 
carrying “all traffic offered for carriage’ upon their 
respective railways, and there can, I think, be no doubt 
that stakes, braces, binders, and such like fixtures are 
proper and necessary appliances for the loading and 
safe carriage of certain commodities on flat cars. 

These provisions of the section are lucid and very 
broad; they are, I think, as clearly mandatory as any 
enactment can be made; they leave no doubt about 
the meaning and the intention of Parliament as to the 
obligation which it was placing upon the railway com- 
panies. 

If, in the opinion of the Board, suitable accommo- 
dation and necessary appliances are not furnished by 
the company, “the Board may order the company to 
furnish the same;” and it “may prohibit or limit the 
use . . . . Of any engines, locomotives, cars, rolling 
stock, apparatus, machinery, or devices, or any class or 
kind thereof, not equipped as required by this act, or 
by any order or regulations of the Board made within 
its jurisdiction under the provisions of this act.” See 
subsection 3, as follows: 


If in any case such accommodation is not, in the opinion 
of the Board, furnished by the company, the Board may order 
the company to furnish the same within such time or during 
such period as the Board deems expedient, having regard to al! 
proper interests; or may prohibit or limit the use, either gen- 
erally or upon any specified railway or part thereof, of any 
engines, locomotives, cars, rolling stock, apparatus, machinery 
or devices of any class or kind thereof. not equipped as required 
by this Act, or by any orders or regulations of the Board made 
within its jurisdiction under the provisions of this Act. 

Further, by an amendment to the railway-act (7-8 
Ed, VII, Chap. 61, Section 10), the Board is given auv- 
thority to “make regulations imposing charges 
for default or delay by any company in furnishing ac- 
commodation, appliances, or means as aforesaid,” and 
to determine by order or regulations “what circumstances 
shall exempt any company from payment of any such 
charges,” that is, such charges as are imposed by the 
Board. 

There can, I think, be no question as to the obliga- 
tion imposed; and I find no provision for relieving the 
companies of the obligation. The Board is invested 
with authority— 

First—To order any railway company under its juris- 
diction to furnish “all proper appliances, accommoda- 
tion and means necessary for receiving, loading, carry- 
ing, unloading, and delivering such traffic,” that is, “all 
traffic offered for carriage upon its railway,” if such 
appliances, accommodations and means are not furnished 
by the said company. 

Second—To prohibit or limit the use of rolling stock 
which is not equipped with “all proper appliances.” 

Third—“To make regulations, imposing charges for 
default or delay by any company in furnising accom- 
modation, appliances, or means as aforesaid’—that is, 
in the provisions of the section quoted above. 
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Fourth—To determine “what circumstances shall 
exempt any company from payment of any such charges” 
—that is, the charges, if any, which are imposed by 
the Board. 

But, so far as I can see, the Board is nowhere 
given authority to relieve a company of the obligation 
imposed as above, nor of its legal liability for damages 
under subsection 7 of the section referred to. 

It should, on the one hand, be borne in mind that 
flat cars cost 30 per cent less than box cars of the 
same capacity; and, on the other hand, it must be 
admitted that it is more difficult and probably some- 
what more expensive to. provide, keep and replace the 
appliances necessary for shipping on flat cars than such 
as are required for shipping in box cars, and that it 
may often be necessary for the railway companies to 
have shippers do the actual work of providing some 
of the appliances necessary for the proper loading of 
flat cars; but these facts are not inconsistent with the 
provisions of the act. In fact, it is quite clear that 
neither the difficulty, nor the cost, nor the method of 
furnishing certain of the “proper” and “necessary” ap- 
pliances, removes or in any way lessens the liability 
of the companies. 

Hence, so long as section 284 (a) and (d) of the 
railway act is in force, no railway company subject 
to the jurisdiction of the Board, can, I think, legally 
require a shipper to provide at his own expense such 
appliances as are “proper” and “necessary” for the 
loading and safe carriage of his goods on flat cars or 
any other kind of cars furnished by the said company. 
The only exception, in my opinion, should be in the 
case of a shipper who, from preference, makes specific 
application for a flat car or flat cars and uses it or 
them to ship goods, such as certain kinds and dimen- 
sions of lumber, etc., which can be properly loaded 
and safely carried in box cars—it being understood that, 
at the time of his application, such box cars are avail- 
able and will be furnished on due notice. 

Therefore, after due consideration of the legal aspects 
of the case, the argument of counsel, the evidence given 
at the hearing, and the very voluminous evidence taken 
a short time ago by the Interstate Commerce Commis- 
sion, in a prolonged investigation of the same subject, 
in Washington, U. S. A, (See cases 827, 828 and 873, 
Vol. XIV, of the Interstate Commerce Commission Re- 
ports), my opinion is: 

1. That in the case of a shipment of goods on a 
flat car, the railway company should, in compliance 
with the provisions of section 284 (a) and (d) of the 
railway act, pay to the shipper, or allow him by deduc- 
tion from his freight bill, the actual cost of the stakes, 
ete., furnished by him, not exceeding two dollars ($2) 
per car, in consideration of the fact that he had to 
provide (beyond what would have been required in a 
box car) certain appliances—stakes, braces, binders, 
ete—which were necessary for the proper loading and 
safe carriage of his goods on the said flat car; pro- 
vided, however, that no such payment or allowance 
should be made when a shipper, from preference, has 
made specific application for a flat car and has used 
it to ship goods which could have been properly loaded 
and safely carried in a box car—it being understood 
that, at the time of his application, such box car was 
available and would have been furnised on due notice. 
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2. That, inasmuch as the weight of the appliances 
necessary for the proper loading and safe earriage of 
goods on flat cars is not included in the official tare 
of the said cars, the railway companies should be 
directed to deduct, as additional tare, a minimum weight 
of five hundred pounds (500 lbs.) per car, from the 
weight entered on the waybill of goods. shipped on 
flat cars. 4 

Mr. Assistant Chief Commissioner Scott agrees in 
this opinion. 

Further and later, I desire to make a few observa- 
tions in extension of my judgment regarding the appli- 
ances necessary for the shipping of goods on flat cars. 

The loose doors required in box cars when they 
are used for shipping grain are often (the representative 
of one leading railway company said “very often’) 
stolen, lost, or mislaid, especially at fag stations. In 
fact, it is doubtful “whether it is physically possible 
for the railway company to supply permanent” doors of 
the kind in question, At the hearing of the application 
of the C. P. R. and G. T. R. for an order amending 
Orders No, 6701 re coal doors, No. 6763 re live stock 
doors, and No. 6186 re grain doors, in Ottawa, November 
16, 1909, Mr. Pullen, representing the railway com- 
panies, stated, regarding the doors in question that— 

It is a very difficult thing, with these cars standing on 


sidings all over the country, to protect these pieces that are 
loose. 


And, in reply, Chief Commissioner Mabee said: 


That may be a burden in managing a railway; but if I steal 
a car door and the car is sent on to you (a shipper), I do not 
see why you should be called upon to pay for that.’ 


And at the earlier hearing of the complaint of the 
Grain Growers’ Grain Company, Limited, in Winnipeg, 
Man., on the 2d of February, 1909, the Chief Commis- 
sioner, speaking of allowances to be made for grain 
doors lost or stolen, said: 

It seems to me that the difficulty that arises is not by 
reason of any fault of the man who is intending to use the car 
to ship his traffic in, but is by reason of the omission of the 
railway companies to supply him with the car in the condition 
it should be in in order to carry his shipments. We, of course, 
all appreciate the difficulties the railway companies are in in 
the way of keeping these cars in proper condition; but, after 
all, this is one of the burdens that the carrier has to bear, and it 
should not militate against the shipper. 

_ When the car comes to him for the purpose of being used, 
it is in a defective condition, and before he can use it ne 
is compelled to go to the trouble of supplying himself that which 


the railway companies should have supplied him, and he is 
compelled to make good their default. 

Now it is only fair, I think, eminently fair, that he should 
be recompensed or reimbursed with just as little delay and just 
as little friction and troublé to him or to anybody else as pos- 


sible. 

The evidence submitted at the hearing showed wide 
variations on the estimates of the cost of the doors 
supplied; and, no doubt, there are considerable variations, 
depending on various circumstances, such, for example, 
as whether the shipper happens to have suitable lumber 
and nails on hand, with the tools and mechanical skill 
to do the work himself; or lumber and nails, with a 
carpenter in his employ; or lumber and nails, but no 
carpenter; or neither lumber, nails, nor carpenter; in 
which latter case, he has to order lumber and nails 
and send after a carpenter to come, it may be, some 
distance, for the petty job of making one, two, three 
or four small, rough doors. 

Thus it appears that there are considerable, per- 
haps, wide, variations in the cost of grain doors made 
at different places and under very different circum- 
stances; and the evidence under this head might war- 
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rant the conclusion that “it” was and “is impossible 
to get an average that would be fairly applicable through 
Canada.” Nevertheless, the Board made the following 
orders requiring railway companies within the legislative 
authority of the Parliament of Canada to make allow- 
ances to shippers for doors which they are compelled 
to furnish for loading and carrying grain, coal, and live 
stock in certain kinds of cars: 

‘On February 2, 1909, Order No. 6186, directing railway com- 
panies to pay shippers who are compelled to furnish grain doors 
for box cars, sums varying from 50 cents to $3 per car in the 
Province of Manitoba, Saskatchewan and Alberta. 

On February 2, 1909, Order No. 6763, directing railway com- 
panies to pay shippers who are compelled to provide the planks 
and spikes necessary for doors in box cars furnished for the 
shipment of live stock, the sum of $1.25 per car. 

On February 19, 1909, Order No. 6701, directing railway com- 
panies to pay shippers who are compelled to provide doors in 
certain cars furnished for the shipment of coal, sums varying 
from 50 cents to $3 per car. 

On December 10, 1909, Order No. 8860, reaffirming the pro- 
visions of Orders 6186 and 6701, with slight changes in the 
method of making the allowances to be paid by railway com- 
panies to shippers who are compelled to furnish grain and coal 
doors in lieu of doors that have been taken or stolen from cer- 
tain kinds of cars supplied for shipments of grain and coal—the 
said allowances varying from 50 cents to $3 per car at and west 
of Fort William, and 50 cents to $2 per car east of Fort William. 

The words “adequate and suitable accommodation” 
—section 284 (b) of the railway act—have a somewhat 
vague and indefinite meaning; and for that reason there 
is room for the exercise of discretion as to what should 
be included under that head in any particular case; 
but I submit that there is no uncertainty as to the 
meaning and no room for the exercise of discretion in 
the case of “appliances” which are admittedly “proper” 
and “necessary” for loading and carrying a given com- 
modity on a specific kind of car. 

The judgment of which this is an extension in re 
the equipment of flat cars, was intended to deal only 
with such “appliances” as are admittedly “proper” and 
unquestionably “necessary” in loading and carrying cer- 
tain commodities which cannot be properly loaded and 
safely carried on any other kind of cars; and I am 
wholly unable to understand how such “appliances’— 
absolutely necessary stakes, braces, binders, etc,—can 
by any process of reasoning be pronounced unreasonable, 
and hence not in the list of “appliances” which railway 
companies are under legal obligation to provide, or 
pay for as in the case of loose grain, coal, and live 
stock doors frequently furnished by shippers. 


THE CHIEF COMMISSIONER: 


The draft order goes a good deal farther than the 
reasons for judgment. 

After fully considering this matter, I am compelled 
to come to the conclusion that no order at all should 
be made, except that providing for the allowance of 
five hundred pounds. 

It is thought that the act makes it imperative that 
the companies shall furnish these stakes, section 284 
being invoked. It is true the law requires companies 
to furnish all proper appliances, accommodation, and 
means necessary for receiving, loading, carrying, un- 
loading, and delivering traffic. I presume “proper ap- 
pliances” means reasonable appliances. I take it that 
in practice the companies cannot furnish stakes, as 
the “traffic moving in open cars is.of such diverse 
forms that there can be no uniformity in rogard to 
fixtures, staking, blocking, etc., required.” Now, if it 
is not reasonable to order the companies to furnish 
stakes, why it is reasonable to order them to reimburse 
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the shipper, I do not understand. The order does not 
propose to compel them to supply these stakes, as part 
of the equipment for carrying the load, but proceeds 
upon the view that the companies cannot furnish them, 
and so, because this is so, they should pay their cost 
to the shipper. If they are a necessary part of the 
equipment to “carry,” it might be that they should be 
directed to furnish them;.-but, as I understand the case, 
it is not contended this would work out in practice, 
and so the shipper asks to be paid for furnishing some- 
thing that the railway companies cannot, in reason, be 
asked to supply. I do not think this is logical. 


MR. COMMISSIONER McLEAN: 


I agree with the disposition of the matter recom- 
mended by the Chief Commissioner. 

There are variations in the cost of stakes and fasten- 
ings used on shipments of lumber. The application 
is for a minimum allowance of $2.50 per car; the draft 
order recommends a maximum allowance of $2 per car. 
The evidence submitted shows wide variations in the 
estimates of cost; British Columbia submits statements 
of $2.33 to $2.80 per car, and a letter on file states 
the cost at $4 per car; Quebec submits a stateemnt of 
$3.26, while New Brunswick submits a statement of 
$6 per car. What the cost may be in other sections 
is not established. It would appear, then, that we 
have nothing before us which would show what would 
be a fair average allowance generally applicable through- 
out Canada. In fact, the evidence warrants the conclu- 
sion that it is impossible to get an average which would 
be fairly applicable throughout Canada. This was also 
the conclusion of the Interstate Commerce Commission 
in connection with the lengthy investigation into the 
complaints of various lumber dealers’ associations. 
National Wholesale Lumber Dealers’ Association et al. 
vs. Atlantic Coast Line Railway Company et al., 14 
I. C, C. Rep., pp. 157-162, inclusive. 

It appears that a comparatively small proportion 
of the lumber traffic is moved on flat cars. In evi- 
dence, it was stated that not more than 20 per cent 
of lumber was moved on flat cars; but as this appar- 
ently included logs as well, the percentage of flat-car 
movement of lumber is within this estimate. A special 
report to the Board, October 16, 1908, in connection 
with the question of lumber movements on flat cars 
showed very small percentages in the case of various 
shipping firms at Ottawa: 


Lumber and Shingles 
Loaded in Flat Cars. 


WO ec ich e CCC o wee i ccc celecencicuccictcescucesc te OO 8 Per CeD 
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It appears at the same time that in the case of the 
coarser grades of lumber, flat cars have an advantage 
over box cars in that the former will carry from three 
thousand to four thousand pounds more. This is an 
advantage in connection with car supply. This affords an 
advantage in filling orders for carload shipments, and 
there would also appear to be..a further advantage in 
the use of flat cars, that.they can be more expeditiously 
unloaded. 

In connection with the use of flat cars, it must be 
recognized that the flat car is to. be regarded as a 
general utility car which may be used for a variety. of 
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purposes. It is to be recognized that even in the case 
of Iumber shipments, the staking and fastenings may 
vary with the traffic moved. The M. C. B. Rules rec- 
ognize this in the distinction made between lumber 
and long poles, in respect of stakes and fastenings. It 
follows from the nature of the traffic that is moved 
on flat cars that it is of such diverse form that there 
can be no uniformity in regard to fixtures, staking, 
blocking, etc. It was because of the recognition of this 
difference that the Interstate Commerce Commission in 
the case already referred to held that the staking was 
a matter which was most conveniently handled by the 
shipper himself in unloading the car. (Page 160.) 

Reference may be made to different commodities 
moved on flat cars, for example, agricultural implements, 
machinery, girders, plate glass, These are not only dif- 
ferentiated in respect of their requirements as to stak- 
ing, blocking, etc., from one another, but from lumber 
as well. There are a few seeming exceptions where 
there are permanent fixtures on open cars, for example, 
the permanent racking and staking of bark cars and 
coke cars. The bark cars are either peramenntly staked 
by the railways or a weight allowance is made, while 
in the case of the coke cars there is permanent rack- 
ing. Here it appears that there is a case of special 
traffic of sufficient volume to warrant setting aside 
special equipment, and the fixtures are used for this 
traffic alone. 

In case of lumber traffic moving on flat cars, it is 
admitted that the car stakes and fastenings are seldom, 
if ever, used again in connection with lumber shipments 
and are of no use in connetcion with other traffic; and 
it is further established that with the exception of 
cars used for certain specialized forms of traffic, it 
has been so far impossible to develop any satisfactory 
general system of permanent stakes and fastenings. 
It is to be recognized also that in connection with box- 
car traffic, as, for example, S. U. in C. L. (autos, car- 
riages, etc.), special blocking is required. Here, the 
expense is on the shipper, a weight allowince being made. 

It is contended that under section 284 of the Rail- 
way Act of Canada, there is an obligation on the rail- 
way to supply stakes and fastenings. The provisions 
which are pertinent here are subsections b and d, re- 
quiring the railway to— 


8.S. (b). furnish adequate and suitable accommodation for the 
carrying, unloading and delivery of all such traffic. 

8. S. (d). furnish and use all proper appliances, accommodation 
and means necessary for receiving, loading, carrying, 
unloading and delivering such traffic. 


In both: of these subsections it is the word “carry- 
ing” which is significant for our purpose, 

Subsections 2 and 3 of section 284 make clear 
that while the subsections quoted are apparently man- 
datory, that in reality the Board has discretion in pass- 
ing on questions arising under “accommodation” under 
which questions in connection with “carrying” arise. 

I am, therefore, of opinion that the Board is free 
to consider not only traffic conditions and peculiar cir- 
cumstances presented, but also the question whether 
it is physically possible for the railway to supply per- 
manent staking, etc. 

The stakes and fastenings supplied by the shipper 
should be recognized as part of the tare of the car, and 
no freight should be charged thereon. The tariffs now 
in existence do make certain allowances from track 
Scale weights “to cover variation in tare of cars, ab- 
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sorption of moisture, accumulation of ice, snow, etc,” 
e. g, G. T. R. Special Freight Tariff C. R. C. No. 
E-1165, p. 2; and it was also alleged in evidence that 
these allowances did include allowance for stakes, The 
rule in regard to these allowances was one of long 
standing. It was not to my mind clearly and affirm- 
atively shown that in arranging these weights there 
was in the case of lumber any allowance made in the 
first instance for fixtures supplied by shippers: 

On examination of the tariff above referred to, it 
will appear that in some instances there are allowances 
for weight of stakes. 


e.g. Bark loaded on flat cars: An allowance of 1,500 pounds is 
made where racks are supplied by shipper. 
Blocking, dunnage or tegnporary racks used in connection 
with shipments of agricultural implements, machimery, 
street cars, vehicles or stoves, actual weight but not ex- 


ceeding 
EM Gee MIS oss ono bos ote Bt Tae a cengeen swe creas 1,000 pounds 
CR BG GW 00 6 nate set aiwedes ka Vemeds ove Cee 1,500 pounds 


In the case of lumber and other rough forest prod- 
ucts, not elsewhere provided for, there is the following: 


In box cars, January 1 to December 31.......... 500 pounds 
On flat cars, December 1 to April 30............. 1,000 pounds 
On flat cars, May 1 to November 30............. 500 pounds 


that is to say, no allowance is made for staking flat cars, 

After due consideration of the matter, I am of opin- 
ion that in case of shipments on flat cars or open cars 
an allowance of 500 pounds should be made for stakes 
and fastenings supplied by the shipper, and that no 
freight should be charged thereon. It may be noted 
that this is in accordance with Rule 13 of the Western 
Classification and Rule 19 of the Official] Classification. 


Leaving aside the legal aspect of the question by 
considering the words used by the statute and the ordi- 
nary meaning of accommodations and appliances, I do 
not think that the same should be considered as con- 
verting a flat car into a box car as carrying cars for 
certain classes of goods, and, as far as my experience 
goes, except in some cases, where stakes are made 
as permanent, the railways derive no benefit from those 
stakes which are kept by the consignees, used and sold 
by’ them, and thereby, I am of the opinion that 500 
pounds, allowed by the railway, are sufficient to meet 
the exigencies of the trade. 


Should Appeal to American Board 


DAVY 
vs. 
THE NIAGARA, ST. CATHARINES & TORONTO RAIL- 
WAY COMPANY AND THE MICHIGAN CENTRAL 
RAILROAD COMPANY. ; 


Application against advanced pulp rate from Thorold to 
Suspension Bridge, N. Y., disallowed; complaint before Inter- 
state Commerce Commission recommended. (File 11965.) 


! 


Judgment. 

ASSISTANT CHIEF COMMISSIONER: 

This matter was first heard at Toronto on December 
2, 1909. For reasons expressed in a memorandum of 
mine, dated December 17, 1909, the board granted Mr. 
Davy’s application and disallowed a 3-cent rate on pulp 
which had been put in, and ordered the Niagara, St. 
Catharines & Toronto Railway Company to restore the 
joint rate of 2 cents which had previously been in effect. 
The formal order of the board was No, 9031, and it was 
sent out by the secretary of the board on December 27, 
1909. pt j 
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Through an error, the Michigan Central Railroad 
Company was not made a party to Mr. Davy’s applica- 
tion, and on an appeal to the Supreme Court of Canada 
the court declared that the board had no jurisdiction 
to make the order without notice to that railroad com- 
pany. 

The subsequent application from Mr. Davy, of which 
both the railway companies concerned received notice, 
was heard by the board on December 13 last, in presence 
of counsel for all concerned. 

The Niagara, St. Catharines & Toronto Railway 
Company submitted evidence to show that the rate of 
wages paid its employes had materially increased since 
the time when the 2-cent rate was in effect, and also 
that the cost of material used in the maintenance of its 
railway was considerably higher than formerly; but a 
complete statement showing the comparison of the cost 
of operating the railway during the periods before and 
since the increase of the rate was not given, nor were 
we given any information as to the volume of traffic, 
except that it had probably doubled. At the time of 
the 2-cent rate the road was being operated by steam 
and was a much shorter line than at present. Now it is 
operated by electricity, and it is fair to assume that its 
net earnings per mile are considerably greater than 
formerly. 

It was urged very strongly on behalf of the railway 
company that as at the time the present proprietors 
took over the road and changed the active power of 
operation from steam to electricity it was in a bankrupt 
condition, and the increase in this pulp rate, along with 
increases of other rates, was necessary to put the road 
on a paying basis. In order to ascertain how the burden 
of operating the road on an improved financial basis 
was shared by the shippers of other commodities over 
the railway, I sent the following memorandum to the 
chief traffic officer of the board and received from him 
the following reply: 


ASSISTANT CHIEF COMMISSIONER: The position taken 
by the railway company in this matter is that they were justi- 
fied in raising the rate on wood pulp from Thorold, Ont., to 
Niagara Falls, N. Y., because the road was insolvent when, the 
2-cent rate was in effect, and that to maintain the road on a 
fair financial basis it was necessary to raise the rate to 3 cents. 

Would you kindly look through the railway company’s tariffs 
and let me know whether its rates on other commodities were 
raised at the time the rate on wood pulp was raised; and, if so, 
whether this raise from 2 cents to 3 cents is a fair sample of 
the average raise made in the rates on other commodities? 

CHIEF TRAFFIC OFFICER: You will notice that on 
February 1, 1908, and November 15, 1908, the former the date 
on which the 3-cent rate complained about was put in force, 
the latter the date on which, after being put back to its origi- 
nal basis, it was again advanced, although there was a more or 
less general realignment on each occasion, there were a number 
of reductions as well as advances, and that many of the rates 
were not changed. It seems, on each occasion, to have been 
fimply a tariff revision with respect to wood pulp only, and as 

he rates on the company’s other traffic were not touched, it 
can hardly be maintained that the realignment of the pulp rates 
was undertaken to restore the company’s solvency. 

The statement shows that a year later, viz., November 15, 
1909, there was a more or less general advance in the pulp 
rates. Here again, however, the wood pulp tariff was the only 
one that seems to have been revised. 


From this it appears that the contention of the 
railway company is incorrect, and that there was no 
such general increase of rates as was intimated. 

The Michigan Central Railroad Company submitted 
that it was only now getting 1 cent as its share of the 
$-cent rate for a 12-mile haul, and that its revenues 
should not be further reduced. However, this 12-mile 
haul is several miles longer than necessary, the addi- 
tional mileage being added on for the convenience of 
the railway company to haul the cars from its sorting 
yard, where its trains are made up, instead of from 
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the point of connection with the Niagara, St. Catharines 
& Toronto, nearer the bridge. 

Mr. Davy’s contention that. pulp had gone down jp 
value $5 per ton since last year was not disputed, nor 
was his statement at the first hearing that his ship 
ments of pulp consisted of more than 50 per cent of 
water, and that on 2,000 pounds on which he paid freight 
he would only get paid for about 900 pounds of pulp. 

Taking all these matters into consideration, | stijj 
am of the opinion that the railway companies have not 
justified the increase in the rate, and that the old rate 
should be reestablished. 

As a portion of the haul is under the jurisdiction 
of the Interstate Commerce Commission, it is expedient 
to have the matter of the whole rate considered in co. 
operation with that Commission. 


THE CHIEF COMMISSIONER: 

This case is only one of many that are continually 
arising in connection with traffic of an international 
character. The board cannot, or, rather, in view of the 
shape this case took in the Supreme Court, should not, 
make any order. A portion of the rate complained of 
is that of a foreign railway, earned in a foreign coun 
try, and I do not approve of the contention that the 
board can assert jurisdiction because the Michigan Cen- 
tral Railroad, operating in Canada, is subject to its 
jurisdiction. The toll earned or charged by that com. 
pany for the service rendered in the United States is 
subject to the sole control of the Interstate Commerce 
Commission. 

My brother commissioners think the applicant is en- 
titled to redress, but as the matter stands the board 
cannot grant relief. The applicant has, however, I think, 
another course open to him. He may bring complaint 
before the Interstate Commerce Commission, and if that 
tribunal, upon investigation, is of opinion that an order 
should be made reducing the toll for the service in the 
state of New York, there is no reason that I know of 
why orders cannot be made by that and this Commis 
sion putting into effect the rate that the two commis- 
sions regard as the proper one. 

If the applicant does not adopt the above course, 
there is no alternative but to dismiss the complaint. 


Mr. Assistant Chief Commissioner Scott is satisfied 
With this disposition of this matter. 

Mr. Commissioner McLean also agrees: “I under- 
stand that the matter may be brought before the Inter- 
state Commerce Commission either by the applicant or 
on a representation by the board.” 


HANDLES LESS CARS. 

New Orleans, La., April 14.—The February report 
of the Southern Demurrage and Storage Bureau shows 
only 52,248 cars reported, against 57,552 for the cor- 
responding month last year. Of these, 3,754 were held 
beyond the free time limit, with an average detention 
of 2.13 days per car, against 2.03 in February, 1910. 


APPROPRIATES RATE FIGHT FUND. 
Des Moines, Ia., April 14.—The state Senate has 


passed the Neal bill, appropriating $25,000 to the state 
railroad commission for use in prosecuting cases before 
the Interstate Commerce Commission. 
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KANSAS HAS NEW RAIL LAW 


State Commission’s Authority Augmented—Will 
Be Known as Public Utilities Commission 





Topeka, Kan., April 7—Kansas,: about June 1, will 
discard its present railroad commission for a new board 
of augmented scope and authority, to be known as the 
public utilities commission. 

This is in accordance with the law passed at the 
last session of the state Legislature, entitled, “An act 
relating to public utilities and common carriers, being an 
act creating the public utilities commission for the state 
of Kansas, prescribing its powers and duties and provid- 
ing for the regulation and control of public utilities and 
common carriers, and providing penalties for the viola- 
tions of the provisions of this act and repealing original 
Sections 7063, 7064, 7065 and 7066 of the General Stat- 
utes of Kansas of 1909.” As before stated, the new law 
confers considerable additonal power upon the board 
hereafter to be known as the public utilities commission. 
For instance, under the present statutes, the railroad 
board is without authority to compel common carriers 
to establish joint rates; it has no jurisdiction over tele- 
phone or telegraph lines; power to control both situations 
is now granted. The commission is also given the right 
to exercise supervision over water, gas and power com- 
panies, street railways and pipe lines, except that au- 
thority is not granted to regulate utilities lying wholly 
or principally within one city. 

Section 1 of the new law recreates the railroad 
commission as the public utilities commission; Section 
2 transfers the present laws, duties, jurisdiction and au- 
thority relating to the railroad board to the new com- 
mission. The third section defines public utility as 
every corporation, company, individual, association of 
persons, their trustees, lessees or receivers, who now or 
hereafter shall own, manage, control or operate, except 
for private use, telegraph, telephone, pipe lines over 
fifteen miles long, and not operated with, in connectier 
with or for the general supply of gas or oil or for the 
operation of any trolley lines, street or electrical rail- 
ways doing business in the state; dining car companies; 
light, heat, water or power companies. This section will 
not apply to mutual ’phone lines, which are defined as 
companies operating only for the mutual benefit of sub- 
scribers without profit other than in the service received. 
Utilities owned or operated by state or municipalities 
are exempt. Power to regulate carriers or utilities 
located wholly or principally within any city or operating 
Principally for the benefit of such city or its people are 
subject to municipal control, except as provided in Sec- 
tion 33. Section 4 defines common carriers as embrac- 
ing railroad, express, street railroad, suburban and inter- 
urban railroads, sleeping car, freight line, equipment and 
Pipe line companies and all persons and associations, in- 
corporated or unincorporated, operating such agencies 
for the public use in the conveyance of persons or 
property within the state. 

By Section 5 the present railroad commissioners con- 
tinue in office until the expiration of their terms, but it 
is provided that hereafter the commission shall consist 
of three persons, one a practical business man and an- 
other practically experienced in the management or 
operation of a common carrier or public utility. These 
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men are to be appointed by the governor, with the ap- 
proval of the Senate, and shall serve three years, except 
in the first instance, appointments shall be for one, two 
and three years, respectively. Salaries shall be $4,000 
per annum. No more than two members may be of the 
same political party. The next section continues the 
present secretary in office. Section 7 changes the title 
of the attorney of the railroad board to attorney of the 
public utilities commission. His salary is fixed at $2,500 
and his term two years. His office and that of the sec- 
retary are appointive, the commission making the selec- 
tion. Section 8 provides that commissioners shall divorce 
themselves from all interest in the companies regulated 
within thirty days after assuming office. Commissioners 
are to be bonded for $10,000 each. They are empowered 
to appoint a rate clerk at $5,000 per annum and certain 
other specified assistants. No person related by blood 
or marriage to any commissioner shall be employed or 
appointed to any place under the provisions of this act. 
The commission, it is set forth in Section 9, shall have 
power to adopt reasonable rules and regulations govern- 
ing its proceedings. It may confer with officers of other 
states and of the national government. 

Section 10 lays upon every common carrier of public 
utility under the jurisdiction of the commission the duty 
of furnishing reasonably efficient and sufficient service, 
joint service and facilities at just and reasonable rates, 
without preference or discrimination, and the commis- 
sion, after notice of hearing, shall have the power to 
establish such rates and regulations as will accomplish 
the purposes of the act. Carriers and utilities must file 
tariffs, schedules, classifications and divisions, on both 
state and interstate business, with the board, as well 
as copies of contracts and agreements. The commission 
is empowered to prescribe rules governing the printing 
and filing of the required schedules, Section 12 prohibits 
any carrier or utility from knowingly or wilfully re- 
ceiving more, less or other than its published rates and 
charges. Special rates in cases of charity, emergency, 
festival or public entertainment are permitted, and the 
interchange of courtesies between officers and employes 
of utilities in the same manner as now allowed common 
carriers is granted. 

The commission (Section 13) is authorized, either 
upon. complaint or its own initiative, to investigate all 
rates, charges and regulations, and after hearing, if same 
are found to be unjust, unreasonable, unjustly discrimina- 
tory or unduly preferential, to establish just and reason- 
able rates, nondiscriminatory and nonpreferential rates, 
charges and regulations. The commission is empowered, 
when in its judgment public convenience or necessity 
requires, to fix concentration, commodity, transit or other 
special rates, but all such charges and privileges shall 
be open to all users of a like kind of service under 
similar circumstances or conditions. Section 14 governs 
the filing of complaints and specifies who are proper 
parties to maintain suit. The classification follows that 
of the national commerce law in its general outline. The 
commission may also enter upon a hearing without 
complaint, but no order affecting rates or regulations 
may be made without a formal public hearing, due no- 
tice of which must have been given defendants. Said 
notice, according to the next section, must be thirty days 
in advance of hearing, and must state the substance 
of the complaint. The commission shall have power 
to enforce the attendance of witness and require the 
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production of records, documents, etc, of carriers and 
utilities under its control. Orders fixing rates and regu- 
lations shall be reduced to writing and a certified copy 
thereof (Section 16) served upon the carrier or utility 
affected by registered mail. Such decision, unless set 
aside by a court of competent jurisdiction, shall become 
operative within thirty days after service. Witnesses 
shall not be excused from testifying (Section 17) or 
producing records (Section 17) upon the grounds such 
evidence or testimony might incriminate him, but immu- 
nity from subsequent prosecution, except for perjury, 
is accorded the witness. 

Orders of the commission (Section 18) after thirty 
days become prima facie reasonable unless and until 
modified by commission or court proceedings. All find- 
ings, orders, etc., of the commission, provides the sec- 
tion following, shall be carried into effect unless stayed 
by action in a court of competent jurisdiction. When- 
ever any carrier or utility (Section 20) desires to change 
its rates or regulations it must file with the commission 
a statement of the proposed change; no change may be 
made without the consent of the commission, and, con- 
sent being granted, within thirty days thereafter copies 
of the changes and new schedules shall be filed and 
posted in every station, office or depot of the carrier or 
utility affected, and the same shall be open for public 
inspection. 

Carriers or utilities dissatisfied with any order of the 
commission affecting rates, rules, classification or the 
issuance of securities may, within thirty days after the 
making of such order, commence action in a court of 
competent jurisdiction against the commission, asking 
that the order be vacated and set aside on the ground 
that it is unlawful or unreasonable. Such actions shall 
have priority over other civil causes (Section 21). Ap- 
peals from the district courts shall be taken to the state 
Supreme Court. During the pendency of such suit the 
order of the commission shall remain in full force and 
effect unless stayed by the court. 

Section 22 provides that the commission may pre- 
scribe standard commercial units of service for utilities 
and (Section 23) call upon the utilities for detailed state- 
ments of costs and other financial operations per unit. 
The next section requires carriers to make detailed aun- 
nuai reports to the commission, such reports for the 
fiscal year to be filed on or before September 15 of the 
fiscal year following. A subsection declares the power 
to create liens on corporate property within the state 
is a special privilege, supervision over which is vested 
in the state, and that the provisions shall apply to for- 
eign corporations operating within the state, as well as 
to domestic corporations. 

Section 25 governs the issuance of securities under 
the supervision of the commission and Section 26 makes 
corporations and agents who issue securities for purposes 
other than authorized or contrary to the provisions of 
the act guilty of a misdemeanor and subject to a fine 
of from $500 to $5,000, or imprisonment for not more 
than a year, or both. Section 27 prohibits carriers and 
utilities from acquiring control of competitors without 
authorization from the commission. The same section 
further enjoins a carrier from engaging in the trans- 
portation of commodities, owned or controlled, following 
the principles laid down by the United States Supreme 
Court in the commodities clause decision of May, 1909. 
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Joint ownership of union depots or terminal railroad 
properties is not, however, prohibited. 

Section 28 authorizes the commission to determine 
the reasonable value of all property of any carrier or 
utility subject to the provisions of the act, whenever the 
commission shall deem the same necessary as a basis of 
rate making. The next section gives the commission 
the right to examine the accounts and prescribes the 
manner in which the same shall be kept. 

Unless otherwise ordered by the commission, it shall 
be unlawful (Section 30) for any carrier or utility sub. 
ject to the act to charge a greater compensation for any 
service than that fixed by the lowest schedule of rates 
for the same services January 1, 1911. 

No new common carrier or public utility may transact 
business in Kansas without having first obtained a cer. 
tificate of public convenience from the commission (Sec. 
tion 31). - 

Carriers and utilities (Section 32) must notify the 
commission by telegraph of fatal or serious accidents, 
and the commission shall have authority to investigate 
the same, 

Section 33 governs the regulation and control by 
municipalities of carriers or utilities situated and oper 
ated wholly or principally within a city or for the bene 
fit of such city and its people. 

Section 34 provides that no carrier or utility shall 
issue securities or receive payment for the same until 
the commission’s certificate of authorization has been 
recorded upon the books of the corporation. Stock diyi- 
dends (Section 35) are prohibited unless authorized by 
the commission, as is the division of the proceeds of 
security sales. Transfers of leases, franchises, etc., are 
invalid (Section 36) unless authorized by the commis- 
sion. 

False entries, wilful mutilation of records and false 
statements is made a felony (Section 37) and is punish- 
able by a fine of not less than $1,000 or more than 
$5,000, or by imprisonment for not less than one nor 
more than three years,or by both; provided, that the com- 
mission, in its discretion, may issue orders specifying 
what records may be destroyéd, said orders to be it 
harmony with those of the Interstate Commerce Con- 
mission. Wilful violation of the act or failure to obey 
the orders of the commission or the final decree of the 
courts upon appeal from the commissioners’ mandates 
shall subject the carrier or utility to a fine of not less 
than $100 or more than $1,000 for each offense, and 
every day shall be considered a separate offense (Sec 
tion 38). In construing the act the failure of any agent, 
employe or officer of the carrier or utility, while acting 
within the scope of his employment, to carry out the 
provisions of the acts or orders shall be deemed an 
offense, 

Section 39 provides that the commission may compel 
compliance with the act and its orders by proceeding in 
mandamus, injunction or other appropriate civil or crim 
inal remedies, in. any court of competent jurisdiction. 
The next section provides that the rights and remedies 
of the act shall be construed as cumulative to all othe! 
laws in force in this state relating to carriers and utili 
ties, and that no other laws and remedies, not inconsis 
tent with this act, are repealed. This act, states Section 
41, must be liberally construed. Nothing therein (Section 
42) is to affect actions now pending before the railroad 
commission, 
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The commission (Section 43) is authorized to bring 
petitions for interstate relief before the Interstate Com- 
merce Commission. A subsection repeals the specific 
provisions of the acts of 1909 mentioned in the title of 
the new law. The final section provides that the new 
law becomes effective from and after its publication in 
the statute book. 


Continue Rates for Two Years 





Concord, N, H., April 14.—The Boston & Maine 
Railroad may continue its present passenger and freight 
rates in New Hampshire until July 1, 1913, subject to 
change by order of the public service commission; but 
if the rates after investigation are found unreasonable, 
any person may sue for and recover any excess over 
such maximum paid by him, according to recommenda- 
tions in the long-expected report of the special House 
committee on railroad rates to the New~ Hampshire 
Legislature, which was submitted a few days ago in 
the form of a bill and passed by the House by a vote 
of 229 to 27. 

The bill calls upon the proposed public service com- 
mission to’ investigate the rate matters and to report 
its findings to the governor, not later than December, 
1912. For the purposes of the investigation an appro- 
priation of $10,000 is provided. The act also prescribes 
a form of agreement to be signed by the railroad ac- 
cepting the provisions of the bill and agreeing that 
nothing in the act shall be construed as _ repealing, 
suspending or modifying the provisions of the laws of 
1883 and 1889, under which the New Hampshire lines 
were leased or united, and further agreeing not to raise 
any fares or rates until after the completion of the 
investigation by the public service commission. 

The act provides further that “after the completion 
of the investigation and the filing of the report, as pro- 
vided in section 1 of this act, upon the determination 
by the public service commission that any rate in 
excess of the maximum prescribed by statute is unjust 
or unreasonable, any person shall have the right to 
sue for and recover any excess over such maximum 
paid by him after the passage of this act.” 

The railroad is also given the right of appeal, except 
that “in the case of rates now in excess of the maximum 
prescribed by statute, no railroad company shall have 
any right to appeal from an order of said commission 
reducing such excessive rates, unless such reduction 
shall be to a point below such maximum, and then only 
as to so much of such reduction as shall be below 
such maximum.” 

Efforts of the railroad to have an appeal clause 
inserted met=with slight success, the appeal from the 
commission’s decisions being granted only in certain 
specified cases. 


EXPORTS TO LATIN-AMERICAN LANDS INCREASE. 


Atlanta, Ga., April 14.—Figures compiled by the 
Southern Railway Company from the reports of the 
Bureau of Statistics, Department of Commerce and 


Labor, show that the total value of exports from the 
United States to the Latin-American countries during 
the calendar year 1910 amounted to $278,287,577, an in- 


crease of $42,737,943, or 18.1 per cent, over the year 
1909, 
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LEGAL DEPARTMENT 


Conducted by 
CHARLES CONRADIS, 


General Counsel, The Traffic Service Bureau. 


In this department we shall answer simple questions re- 
lating to the law of interstate transportation of freight. It is 
available both to those who are members of the Traffic Service 
Bureau and those who are not. Readers are particularly in- 
vited to write for advice on specific subjects covering the Act 
to Regulate Commerce and the decisions of the courts and the 
Interstate Commerce Commission thereunder. 


Address Legal Department, The Traffic Service Bureau, 
Washington, D. C. 





Carriers Liable for Discrepancy in Weights. 

Illinois —“A car of coal was shipped from Buffalo to 
us at Chicago. It was reconsigned by us to a party 
in Iowa. Instead of following the usual custom of lines 
west of Chicago of assessing freight charges on the 
basis of eastern line weights, freight was collected from 
consignee on the basis of weight determined by the 
carrier at destination, which was 4,000 pounds less 
than the original weight. We are out the value of 4,000 
pounds of coal at Buffalo, plus freight to Chicago. To 
whom may we legally look for refund?” 

The delivering carrier had the right to verify the 
weights furnished by the initial or intermediate car- 
rier, and was not concluded by the action of either. It 
is simply a question as to which weight is correct. Most 
bills of lading now’ provide that the carrier in posses- 
sion of any property under transportation shall not be 
liable for any difference in the weights caused by nat- 
ural shrinkage or discrepancy in weights. If you can 
establish the fact that the weights furnished by the 
initial or intermediate line was the true one, then you 
can call upon the delivering line to account for the 
difference in weights, and if failing to do so, it will 
be liable to you in damages for the apparent loss of 
4,000 pounds of coal. If, on the other hand, you can 
establish the fact that you were overcharged 4,000 
pounds by the initial or intermediate line, then you 
would have a claim against it or either of them for 
overcharge due to error in weighing. In other words, 
the road at fault, either in error in weighing or loss 
of goods, is liable except that if there was an actual 
loss of goods, you might, under the Carmack amend- 
ment, sue either the initial or delivering line. 

of ok cK 


Limitation of Action Founded on Undercharges. 


Tennessee.—“On December, 1907, there was shipped 
to us from Louisiana a carload of produce to local sta- 
tion in North Carolina. Freight charges were adjusted 
on what we understood to be correct rate, and which 
was rate demanded on delivery. Settlement was promptly 
made with the shippers. On March, 1911, for the first 
time the carriers show undercharge amounting to quite 
a large amount and ask us to settle same. Is there 
not some statute of limitations in matters of this kind?” 

The act to regulate commerce prescribes a time of 
two years within which a shipper must institute his 
proceedings before the Commission against a carrier 
for reparation based on an overcharge. As this act 
gives no jurisdiction to the Commission to try proceed- 
ings instituted by the carriers against the shippers based 
on an undercharge, and as such claims are in the nature 
of debt or assumpsit, and to be tried in courts of law, 
in consequence the law covering the limitation of ac- 


















ie 


694 THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


tions in the state within which the action is brought 
by the carrier would govern in this case. 
* * * 


Allowance of Proportion of Through Rate. 


Alabama.—“We purchased a shipment of second- 
hand machinery from a railroad company at point A, 
in the state of Georgia, for transportation to point B, in 
the state of Alabama, terms of sale being f. o. b. at 
point C in Alabama, being terminus of the initial line 
and scller of the property, and the nearest junction to 
point B, the final destination. If shipment is transported 
deadhead from point of origin to junction point C, and 
then turned over to connecting carrier for forwarding 
to destination, the local rate C to B is 19 cents per 
100 pounds. However, the through rate from A to B 
is 35 cents per 100 pounds. Would it be permissible un- 
der the law to bill shipment through from A to B, we 
paying freight and charges at B on basis of correct 
through rate, assuming only the proportion accruing 
tc the delivering carrier from C to B, by charging the 
sellers of the property with the proportion accruing to 
their line from A to C, making the deduction from their 
invoice?” 

On June 10, 1910, the Commission passed on the fol- 
lewing case: “The receiver of the Chicago Terminal 
Transfer Railroad purchased certain carloads of lumber 
{f. o. b. its tracks. The shipments were made by the 
vendor from a point in the South and consigned to the 
transfer company’s general storekeeper at Fourteenth 
and Robey streets, Chicago, a point on its rails. From 
the point of origin there was a joint through rate of 
11 cents to Chicago, which applied to Fourteenth and 
Robey street and also the junction point within the 
city of Chicago, where the Terminal Transfer Company 
received the cars from its connection. On a through 
shipment to Fourteenth and Robey streets, the Terminal 
Transfer Railroad Company would receive as a division 
$6.50 per car. It was held that under Rule 225 of Bul- 
letin No. 4 the Terminal Transfer Railroad Company 
may not refund or credit to the lumber company $6.50 
per car.” The Commission also held in the case of “In 
the Matter of Restricted Rates it was the purpose of 
Section 2 of the act to enforce equality between ship- 
pers, and it prohibits any rebate or other device by 
which two shippers shipping over the same line, the 
same distance, under the same circumstances of car- 
riage, and compelled to pay different prices therefor.” 

t a * 


Damages for Delay in Transportation and Delivery. 

Florida.—“Have the courts ever ruled that the car- 
riers are responsible for loss on account of delay to 
perishable shipments in transit, causing same to ar- 
rive on a falling market? For instance, a car of perish- 
ables is delayed seven or eight days by initial carriers, 
account of congestion, arriving on lower market, and in 
order to secure acceptance by consignee it is neces- 
sary to make an allowance. Can we hold initial car- 
riers responsible for allowance that was made?” 

If the goods were intended for sale in the market 
at destination, and the carrier unreasonably and negli- 
gently delays their transportation, and the contract of 
shipment did not provide otherwise, it is now univer- 
sally agreed that the general rule by which the damages 
are to be computed, if goods of the particular kind have 
fallen in market value during the delay, or if they 
have depreciated in quality because of the delay, is the 
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difference between the market value when the goods 
should have arrived and the value at the time of deliy. 
ery, the initial carrier, or the carrier at fault, being 
liable to the extent of the depreciation, with interes 
from the time when they should have been delivered, 
In addition to this difference in the market value, the 
earrier will be liable also for such other and incidenta| 


damages as naturally and proximately flow from the 
delay. 
* * * 


Demurrage Resulting From Carriers’ Error. 

Colorado.—“A carload shipment of sugar originating 
at A and destined to D. Into this carload was placed 
150 sacks of sugar destined to B. Through error of 
originating line the B shipment passed its proper des. 
tination, but the car was stopped in transit by wire 
from the originating line at C and there held for dis. 
position. Matter handled by wire and proper disposi- 
tion not furnished holding road until after certain 
demurrage had accrued. Message received from forwari- 
ing line giving instructions as to the 150 sacks, but the 
further handling of the 600 sacks is not clearly stated, 
Holding company did not consider message sufficient 
authority on which to forward 600 sacks, and continued 
to hold the car for another five days, or until August 
23, several messages passing in the meantime. Is for. 
warding line responsible for the demurrage up to and 
including August 23, or only until August 18?” 

This delay was clearly the result of the forwardirg 
line’s error and any demurrage collected from the ship 
per or owner should be refunded to him. The forward- 
ing line is obligated to pay the rate established by the 
per diem rules up to and including August 18, but the 
holding line is responsible for the additional five days, 
inasmuch as the contract of shipment made between 
shipper and carrier could not be charged by the car- 
rier, and the message in question should not have been 
considered by the holding company as any authority 
on the part of the shipper to change the terms of said 
contract. 

= 1 * 


Pertaining to Statute of Limitations and Reparation. 


California—‘“In Cases 1773 and 1774, the Commis 
sion decided that showcases were entitled to the furni 
ture rate and reparation was granted on that basis on 
shipments under consideration, and which were, of 
course, within the two-year limit. There were a num: 
ber of claims that were barred by the statute of limita: 
tions, in connection with which we would like to know 
if a carrier to whom such claims would be presented 
could of its own motion adjust such claims, the Inter 
state Commerce Commission stating that they had n0 
jurisdiction in the matter beyond the limit of two years 
laid down by law. Also please favor™me with your 
opinion as to whether or not in a case similar to the 
above it would be lawful for the carriers to pay claims 
in cases where the Commission had decided a rate 
be unreasonable and therefore unlawful.” 

In the L. W. Blinn Lumber Company case the Com 
mission held that “A carrier’s lawful waiver of co 
lection cannot be allowed to expand the shippers’ legal 
rights.” This decision, of course, simply affects the 


shippers’ remedy in proceedings before the Conywi* 
sion, and does not apply to remedies brought in a law 
court, or adjustments made directly between the shippe!. 
Prior to the amendment of the act, no limitation wa 
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prescribed by the act, and the Commission held that 
the law of the state in which was located the Circuit 
Court in which suit was brought on the order of repara- 
tion would control as to limitation. It has been held 
in the federal courts that the limitation provisions of 
the Hepburn act applies only to reparation proceedings 
before the Commission and not to those begun before 
courts, and that whenever the shipper elects to bring 


suit in the federal courts, the statute of limitations of 
the state in which suit is brought will apply. Statute 
of limitations are such legislative enactments as pre- 
scribe the periods within which actions may be brought 


upon certain claims. They are applicable solely to cases 
where by statute the remedy only, and not the right, 
is destroyed. Being remedial, they may be waived by 
the party in whose favor they may be invoked, and it 
would seem thus to follow that a carrier may, of its own 
motion, adjust such claims as those which the Commis- 
sion has allowed, even beyond the two years’ limit. 

It does not follow though, as a matter of course, 
where the Commission finds that the ends of justice 
require the reduction of a rate complained of, that repa- 
ration must in all cases be ordered on shipments previ- 
ously made. A claim for reparation is one for past 
damages, and damages is a question which can be de- 
termined only by the Commission or some competent 
court. Without such judicial determination and award, 
any refund made on a published rate would be a vio- 
lation of the act, and either some general or special 


order from the Commission covering each claim would 
be required, 





Clear Sailing for Illinois Law 





Springfield, Ill., April 14—Latest reports indicate 


that there will be clear sailing for the law to amend 
the present railroad and warehouse commission acts 
and give to the state board control and powers over 
intrastate carriers comparable with those exercised by 
the Interstate Commerce Commission in national affairs. 
Shippers, carriers, labor and consumer were represented 
at meetings before the House committee on railroads 
this week and as a result a substitute measure for 
the various bills pending has been reported out favor- 
ably from the House committee on railroads. 

To the amplified powers of the commission are 
specifically added the power to fix and regulate freight 
and passenger rates, to assume jurisdiction over express, 
steamboat lines, and sleeping car companies, to sit in 
judgment in all conflicts between the transportation 
companies and the people, and to have access to the 
internal financial affairs of the transportation companies 
for the purpose of rate-making or settling issues at stake. 

The Circuit Court of Sangamon County, sitting in 
Springfield, is constituted the court of appeal from 
the decisions of the commission, from which direct 
appeal is taken to the Supreme Court of the state. 
The Sangamon County Court will bear the same relation 
‘o the state railway and warehouse commission that the 
federal Commerce Court does to the Interstate Commerce 
Commission. 

As the substitute bill is dissected by Orville F, 
Berry, chairman of the railroad and warehouse com- 
mission, it conserves to the commission all of the powers 
how granted, and confers upon the board these addi- 
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tional powers: Jurisdiction over the subject of the 
demurrage, of refund of overcharge on freight rates 
and return of overcharge on passenger rates; power 
to fix through routes and rates; power to fix joint 
rates; jurisdiction over express companies, steamboat 
lines, and sleeping car companies; authority to require 
interchange of cars between common carriers; juris- 
diction to determine rules or.rates for storage and 
other charges incident to the transportation of freight; 
power to compel physical connection between common 
carriers; authority to. establish switching rules and 
regulations and to fix the limits of switching districts, 
and authority to make investigation of the general busi- 
ness management of common carriers in relation to the 
distribution of cars, granting of sidings, location of 
passenger and freight stations, and use and compensation 
for cars owned or controlled by common carriers. 

The existing law makes no provision for the enforce- 
ment of orders of the Commission. The substitute bill pro- 
vides that orders of the Commission shall be mandatory 
and carried out by due process of law by the state courts 
in the same fashion as Interstate Commerce Commission 
mandates are enforced through the federal courts, and pen- 
aities are provided for non-compliance. 





Texas Board Issues Orders 

Austin, Tex., April 14.—The state railroad commis- 
sion has ordered that less than carload shipments of 
grain products originating at milling points on the 
Wichita Falls & Northwestern Railway of Texas or 
the Wichita Falls & Southern Railway, and destined to 
points on these lines, when loaded in the same car with 
products of grain from interstate points will be subject 
to the carload rate from such milling point to destina- 
tion. The order became effective April 5. 

The commission has also authorized the following 
adjustment: “On seed cotton in the bolls, carloads, 
from points on the Gulf, Colorado & Santa Fe Railway 
to points of concentration on that Iine where threshers 
are located, following rates will apply: Cottonseed rate 
on 70 per cent and first class rate of 30 per cent of 
the total weight; provided that when the cotton ginned 
from such shipments is reshipped via the Gulf, Colorado 
& Santa Fe Railway the through rate on the actual 
weight of the cotton from. original point of shipment 
to ultimate destination will be protected, refund not 
to exceed inbound charges on 30 per cent of the total 
weight of inbound shipment based on first class. Mini- 
mum weight to be observed, 20,000 pounds per car.” 

This became effective September 1, 1910, and ex- 
pires August 31, 1911. 


POSTPONES ORDER IN ALLOWANCE CASE. 


Washington, D. C., April 14.—The Interstate Commerce 
Commission has issued an order postponing until April 25 
its mandate in the case of the Federal Sugar Refining Com- 
pany vs. Baltimore & Ohio Railroad, Docket No. 2888. 


ROSS TO ADDRESS TRANSPORTATION CLUB. 


W. L. Ross, vice-president of the Chicago & Alton Rail- 
road, will address the members of the Chicago Transporta- 
ition Association on “Railroad Conditions of To-day” at the 
first noonday luncheon of that organization, to be held at 
the Great Northern Hotel Monday, April 17. 
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Digest of Petitions Lodged with Interstate Commerce Board During Past Week 


Chadwick & Sykes vs. C. & N. W., 
Union Pac., Sou. Pac. (3986). 
Complainant alleges that on July 
1, 1910, it shipped from Milwau- 
kee, Wis., to Sacramento, Cal., one 
steam shovel, on own trucks, with 
parts thereof. Complainant alleges 
that the rate charged by defend- 
ants was excessive, unreasonable 
and unjust, and prays that after 
due hearing and investigation de- 
fendants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and asks 
reparation in the sum of $242.45. 


Corporation Commission of Oklahoma, 
The, vs. The Abilene & Sou Ry., 
Ark. Okla. & West., A. T. & S. F., 
Cc. R. I. & E. P., El Paso S. W. 
and various other lines (3983). 

Complainant alleges that defend- 
ants participate in Leland’s I. C. C. 
No. 765, said tariff carrying class 
and commodity rates between Okla- 
homa and Texas _ points. Com- 
plainant alleges that said rates 
from points in Oklahoma to Texas 
points are excessive, unreasonable 
and discriminatory, and prays that 
after due hearing and invetsigation 
defendants may be made to an- 
swer such charges, to cease and 
desist from said violations, to put 
in force such rates as Commission 
may deem reasonable and just, and 
for such further orders as Com- 
mission may consider complainant 
entitled to in the premises. 


DeCamp Fuel Co., The, vs. 
& St. P. (3980). 
Complainant alleges that in the 
course of its business it has shipped 
various consignments of slack, by- 
product of coal, from Staunton, 
Ill., to Rock Island, Ill,, to be re- 
forwarded to Sioux City, Ia. Com- 
plainant avers that the rate of 
$2.40 per ton from Rock Island, 
Ill, to Sioux City, Ia., is excessive, 
unreasonable and unjust, and prays 
that after due hearing and investi- 
gation defendant may be made to 
answer such charges, to cease and 
desist from said violation, to put 
in force more reasonable and just 
rates, and for such further orders 
as the Commission may consider 
complainant entitled to. 


Hovey, Chas. E., vs. American Express 
Co., and Canadian Express Co. 
(3985). 

Complainant alleges that between 
the dates of Feb. 1 and Feb, 16, 
1911, he shipperd various consign- 
ments of fresh pork tenderloin 
from Harrison, Ont., Canada, to 
Buffalo and New York, N. Y. 


C. M. 


Complainant alleges that the rates 
charged by defendants were ex- 
cessive, unreasonable and unjust, 
and prays that after due hearing 
and investigation defendants may 
be made to answer such charges, 
to cease and desist from said vio- 
lation, and asks reparation in the 
sum of $7.81. 


Jackson & Perkins Co. vs. Sou. Pac., 


Union Pac., San P., Los A. & S. L. 
et al. (3988). 

Complainant alleges that in the 
course of its business during the 
winter months it shipped various 
consignments of nursery stock in 
carload lots, from McPherson and 
McFarland, Cal., to Newark, N. J. 
Complainant avers that for the first 
24 to 48 hours, while in transit, it is 
necessary that cars be iced and that 
for a number of years, up to the 
winter of 1908-09, defendants ex- 
acted the sum of $15 for this initial 
icing. Compalinant alleges that dur- 
ing the winter of 1909-10 it shipped 
six cars of nursery stock, on which 
the defendants assessed the sum of 
$70 per car for icing. Complainant 
alleges that the charges assessed by 
defendants for icing said shipments 
were excessive, unreasonable and 
unjust, and prays that after due 
hearing and investigation defend- 
ants may be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and asks 
reparation in the sum of $330, or 
such. other sum as the Commission 
may consider complainant entitled 
to. 


Mayer Fertilizer Co., The, vs. Wa- 


bash, St. L. & S. F., and C, R. I. 
& P. (3982). 

Complainant alleges that on Feb. 
7, 1910, it shipped two cars of 
sack fertilizer, from St. Louis, Mo., 
to Little Rock, Ark., cars being 
reconsigned to Belleville and Mans- 
field, Ark. Complainant alleges 
that the rate of 28 cents per 100 
lbs., as charged by defendants was 
excessive, unreasonable and un- 
just, and prays that after due 
hearing and investigation defend- 
ants may be made to answer such 
charges, to cease and desist from 
said violations, to put in force 
more reasonable and just rates, 
and asks reparation in the sum of 
$22.68. 


Oshkosh Fuel Co,, The, vs. C. M. 


& St. P. (3987). 

Complainant alleges that on the 
dates of Jan. 1 and 22 and Feb. 
2 and 4, 1910, it shipped from Bar- 
num, Wis., to Rockford, Ill, vari- 


Complainant avers that the rate 
of 7 cents per 100 pounds, as 
charged by defendant was excess. 
ive, unreasonable and unjust in 
that it exceeds a rate of 4% cents 
per 100 pounds, which complainant 
considers a just and reasonable 
charge. Complainant prays that 
after due hearing and investigation 
defendant may be made to answer 
such charges, to cease and desist 
from said violation, to put in force 
more reasonable and just rates, 
and asks reparation in the sum of 
$53.59. 


Ryland & Brooks Lumber Co., The, 


vs. C. & O., Norf. & West., West. 

MG. ?F. @ kh. C. Bh Be of N. J. 

Lehigh & H. R. and Erie (3984). 

Complainant alleges that during 
the months of February, March, 

April and May, 1910, it shipped 

from Mineral, Va., to Passaic, N. J., 

eight cars of lumber, at a rate 

of 26 cents per 100 pounds, total 
charges assessed and collected be- 
ing $982.28. Complainant avers 
that the rates charged by. defend- 
ants were excessive, unreasonable 
and unjust, and prays that after 
due hearing and investigation de- 
fendants may be made to answer 
such charges, to cease and desist 
from said violation, to put in force 
more reasonable and just rates, and 
asks reparation in the sum of 
$344.02, with interest at the rate 
of 8 per cent. 

Stricklin, J. H., & Co., vs. L. & N. 
(3979). 

Complainant alleges that between 
the period extending from April 15, 
1910, to May 15, 1910, it delivered 
to defendant at Stavix, Va., thirteen 
ears of crossties, for transportation 
to Cincinnati, O., destined to Bryan, 
O., total charges assessed and col- 
lected being $3,987.18; that on Nov. 
20, 1910, it delivered to defendant 
at Dryden, Va., one car of cross- 
ties, to be transported to Cincin- 
nati, O., total charges. assessed 
and collected being $336.09; that 
on Nov. 30, 1909, and up to and 
including Dec. 14, 1909, it shipped 
four carloads of crossties, from 
Portha, Ky., to Cincinnati, O., des 
tined to Bryan, O., total charges 
assessed and collected being $295- 
82. Complainant alleges that the 
rates charged by defendant were 
excessive, unreasonable and unjust, 
and prays that after due hearing 
and investigation defendant may 
be made to answer such charges, 
to cease and desist from said 
violation, to put in force more 
reasonable and just rates, and asks 
reparation in the sum of $3,206.47. 





HOUSE INCREASES COMMISSION’S POWERS. 
Des Moines, Ia,, April 14—The lower branch of 
the state legislature has passed a bill defining switch- 








ing service and giving the state railroad commission 
the right to prescribe switching limits and to establish 
rates for the service therain. 
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NEWSPAPER COMMENT 


On Railway and Other Questions of National and Local Interest. 





In these columns, we aim to give current newspaper comment on live topics; the publication of an editorial 
here carries with It neither the approval or disapproval of the opinions thereln expressed.—The Traffic Service Bureau. 


The Interstate Commerce Commission, in handing 
down its decisions of February last, preventing the rais- 
ing of rates by the railroads, is no doubt popular. But 
things popular are not always permanent. There is an 
element of weakness in that decision which may lead 
to future trouble. It is this—that it was based upon 
averages. Dealing with the averages, the Commission 
found that the railroads earned plenty of money. Now, 
some do and some don’t, although averagely they do. 
A rule that applies to each and all alike may work 
injustice in one case and give more than is due in an- 
other. It is generally held by the railroads that, the 
Commission to the contrary notwithstanding, more rev- 
enue is going to be needed. 

Now, although much of this railroad criticism of the 
decision of the Interstate Commerce Commission is 
founded upon a fact that is reasonable, it nevertheless 
remains indubitable that it was the arbitrary methods 
employed by these railroads in raising the rates that 
led to that decision. Two wrongs do not necessarily 
make a right, and, except in the Good Book, men do 
not turn the other cheek to the smiter, but smite him 
in turn. The railways in raising rates revised them from 
the bottom up. That is to say, the raised rate fell 
heavier upon the little shipper than upon the big, en- 
hancing the price of living out of proportion to the 
amount of revenues raised. The system of railway 
rates is so complicated that the public is much of the 
opinion of Lord Dundreary, in thinking that a railroad 
matter is one of the “things that no fellow can undér- 
stand.” Hence real apprehension of the actual railway 
needs by the populace can only be reached when the 
railways devise some system by which their good faith 
can be made apparent to the public through their pre- 
sentation of their accounts and methods of their work- 
ings—Spokane (Wash.) Herald. 


* * 


After enough time has passed to permit the season- 
ing of an opinion it is given as the ‘conviction of men 
having to do with matters coming before the Interstate 
Commerce Commission at Washington that that body, in 
refusing the higher rates applied for by the railroads, 
Yeally performed a service of value to them. The Com- 
Mission held that the railroads had failed to prove any 
necessity for an increase in rates. Contrary to the 
popular impression, the Commission did not decide 
that rates, as they now are, are just and reasonable. 
Had the decision been to that effect the value to the 
railroads would have been obvious. While the railroads 
failed to show they needed the increase, the shippers 
Who opposed them also failed to show that, taken as 
a whole, the rates were unreasonably high. In the 
language of diplomacy, the railroads and the shippers 
reached an impasse. Neither, under present conditions, 
can move from the comparatively high line of rates 





until there has been a change either for still higher 
prices of commodities or for prices much lower than any 
have been at any time since 1807, when the present 
generally upward tendency began manifesting itself. In 
the eyes of lawyers who practice before the Interstate 
Commerce Commission, a Washington dispatch says, 
this state of affairs means that there will be a stability 
in rates never before known in the history of American 
railroading. Stability in rates argues, for every road 
that has been earning more than enough to pay its 
operating expenses, an increase in earnings and a con- 
sequent rise in the vaiue of its stock, with a corre- 
sponding increase in the company’s ability to borrow 
money for improvements. This stability, it is believed, 
will soon make the stocks of the best-managed proper- 
ties almost as desirable for investment purposes as na- 
tional bank stock.—Williamsport (Pa.) Sun. 


* * °K 


Further interpretation and elaboration of the com- 
modities clause of the Hepburn law is found in the 
decision just handed down by the United States Su- 
preme Court permitting the government to amend its 
original petition for an injunction against certain coal- 
carrying roads in the anthracite region. This is highly 
gratifying. It was evidently the intention of the framers 
of the commodities clause to prevent railroads from 
transporting articles mined, manufactured or produced 
by themselves. The clause bore particularly on the 
anthracite coal mining industry. 

On May 3, 1909, the Supreme Court handed down 
a decision written by Justice White, now chief justice, 
wherein it was sought to interpret the clause. While 
the law was upheld, the court found that it could not 
be construed to prevent railroad companies from organ- 
izing virtually subsidiary companies to mine coal or pro- 
duce manufactured articles for transportation over their 
lines. At least the court’s decision was thus interpreted 
by close students of legal problems. Indeed, some went 
so far as to declare that the decision had rendered the 
commodities clause useless for the purpose for which it 
was enacted. 

While the court has not now reversed itself, its 
present opinion more nearly conforms to that of the 
brief dissenting opinion delivered by Justice Harlan 
two years ago, in which he held that the act in question 
includes within its prohibitions “any railroad company 
transporting articles or commodities if at the time it 
legally or equitably owns stock—certainly if it so owns 
a majority of all the stock in the company that mined, 
manufactured or produced articles or commodities being 
transported by such railroad company.” 

The decision now handed down establishes that the 
company which mines hard coal, for example, must be 
a distinct and separate entity from that which transports 
the product; that the dissociation must be bona fide, 
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and in effect that actual ownership or control by the 
railroad of the producing company must not be cloaked 

under stock ownership. Nothing, the court decides, is 

to prevent the government from scrutinizing the facts 

of ownership and attacking it when the two companies 

are virtually one. The court distinctly declares that 

railroads must not do by indirection that which the 

commodities clause forbids them to do directly. 

The broad effect of this decision in preventing injus- 
tice to shippers is readily apparent.—Chicago Daily News. 
*~ ~ a 

Mr. Louis D. Brandeis, who with such signal ability 
conducted before the Interstate Commerce Commission 
the case of the opponents of increased railway rates, 
has again shown his broadminded understanding of 
economic and industrial conditions by publicly espousing 
the right of the railways to large profits when they are 
earned by efficiency and good service. At a hearing 
before the Railroad Securities Commission last week 
he stated the case in the following language: “Rail- 
roading being a private business, the corporation must, 
in order to secure capital as well as ability and zeal in 
management, offer the ordinary incentives of private 
business, namely, liberal money rewards.” As our read- 
ers know, Mr. Brandeis is an earnest advocate of the 
application to the railway business of what is now 
known as “scientific management.” Railways which 
successfuly employ this means of securing efficiency are 
entitled, he believes, to the increased profits accruing 
from it. To this end Mr. Brandeis makes two practical 
suggestions. The first is that the principle of a sliding 
scale of dividends, which is in successful operation in 
the gas business in Boston, should be adopted in the 
railway business of the country. This principle is “that 
the greater the service to the public, the greater should 
be the profit to those furnishing that service,” and is 
the exact opposite of a rule fixing a maximum return 
on capital of a specified rate per cent. Mr. Brandeis 
admits that the problem presented in the case of the 
Boston Gas Company was a simple one, while that 
involved in adapting the sliding scale idea to the rail- 
ways is “infinitely more difficult.” But he believes that 
the Interstate Commerce Commission can in time devise 
a workable method. “The simple ultimate unit costs of 
each operation in every department of every railroad 
ought to be ascertained. They should be properly su- 
pervised, analyzed, classified and compared; so that 
each railroad should have the benefit of knowing the low- 
est unit cost of each operation attained by any American 
railroad and how it was attained.” This, Mr. Barndeis 
suggests, could be done by the establishment of a federal 
bureau of railways and the maintenance of an experi- 
mental station in railway economics which would cor- 
respond to the experimental stations in the Department 
of Agriculture. Mr. Brandeis points out that the federal 
government now undertakes with excellent results, 
through a special bureau of the Department of Agricul- 
ture, to promote scientific road-building throughout the 
United States. An experimental station in railway eco- 
nomics would be of “service in testing the ‘inventions 
made and methods suggested by others and bringing to 
the attention of the railroads those of special value.” 
In a recent address on the achievements of modern 
democracy, Mr. Edward A. Filene of Boston calls atten- 
tion to the industrial as well as financial advantages of 
the sliding scale system under which the Boston Gas 
Company conducts its business. It not only is paying 
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a dividend of 9 per cent “with the approbation and good 
will of the public,” but its workmen are becoming stock- 
holders, and the company has lately put upon its directo- 
rate a workman elected by the workmen stockholders. 
Neither the “sliding scale” nor “scientific management” 
nor any other device can be a panacea for industrial and 
financial tribulations, but, novel as they are, these new 
methods are capable of being developed into great prac- 
tical aids in solving some of the acute railway problems 
of the time—New York Outlook. 
od * * 
In the Minnesota railroad-rates cases, 
attracted very general 
legal circles by 


which 
interest in transportation and 
reason of the possible influence on 
railroad litigation and law-making elsewhere, the state 
Supreme Court has just rendered a decision sweepingly 
against the commission on every point at issue, but 
chiefly on the ground that a state authority was seek- 
ing to regulate commerce between the states. The 
suits were brought by stockholders of the Northern 
Pacific Railway Company, the Great Northern Railway 
Company and the Minneapolis & St. Louis Railroad 
Company aginst these companies themselves, the attor- 
ney-general and the members of the railway and ware- 
house commission of Minnesota to enjoin the reduction 
of the passenger rates in Minnesota from three cents 
to two cents a miles and the merchandise rate of 20 
per cent to 25 per cent. At the time of the announce 
ment of these proposed reductions they were every- 
where regarded as extremely drastic for a region like 
that traversed by these railroad lines within the state 
of Minnesota, the passenger-rate cut-down being 33 per 
cent, and the rate of three cents a mile not being 
regarded as inordinately high anywhere. So the de- 
cision was not wholly unexpected, although the grounds 
advanced by the court for it had not been generally 
looked for. In his exhaustive opinion Judge Sanborn 
declares that the necessary effect of the reductions 
ordered would be substantially to burden and directly 
to regulate interstate commerce, to cause unjust dis- 
criminations between localities in Minnesota and those 
in adjoining states in violation of the commercial 
clause of the Constitution, and to take the properties 
of the railroad companies without just compensation 
in violation of the fourteenth amendment to the Con- 
stitution. This latter ground, as stated, is equivalent 
to ruling that the commission rates would be confiscatory 
of the property of the plaintiff stockholders; and, while 
the commission no doubt has ample power under the 
Minnesota law to fix railroad rates at its discretion, it 
manifestly cannot employ that power in a way to 
deprive any person of property “without due process 
of law.” Whether or not the commission and the at- 
torney-general will take the cases up on appeal to 
the United States Supreme Court remains to be seen. 
Under the circumstances an appeal would seem to be 


profitless—a waste of time and money.—New York 
Commercial, 


have 


ALLEGES BREACH OF WEIGHING ORDER. 

Oklahoma City, Okla., April 14.—Ninety-nine cases 
have been filed against the St. Louis & San Francisco 
Railroad Company before the corporation commission by 
the Harman Coal Company of Chicago, operating mines 
in the Henyetta field, for violation of the commission’s 
order requiring weighing of shipments at destination. 
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Each case involves a shipment of coal, The complain- 
ant alleges that the railroad company weighs at point 
of origin and makes charges accordingly in place of 
by weight at destination, thereby avoiding the shrinkage 
or loss in transit. The railroad company claims that 
the Hook decision, recently upheld by the Court of 
Civil Appeals, relieves it of the commission’s order. 


New Orleans Advance Off 


St. Louis, Mo., April 14.—Traffic Manager Coyle of 
the Business Men’s League has issued the following 
announcement: 

“Referring to conferences regarding the proposed 
advances in freight rates from St. Louis to New Orleans 
and other Mississippi Valley points, which were sus- 
pended by the Interstate Commerce Commission upon 
complaint of this bureau, we are pleased to advise that 
when this case came up for hearing before the Commis- 
sion at Washington on March 29, at which time the 
railroads were required to justify these proposed ad- 
vances, the representatives of the carriers asked the 
Commission to indefinitely postpone the hearing. After 
consulting the traffic commissioner and others interested 
the Commission granted the request. This leaves the 
present rates in effect indefinitely, and in all probability 
no further action will be taken toward an advance.” 





HOLDS UP LEMON RATE ORDER. 


Washington, D. C., April 14.—The Interstate Com- 
merce Commission has issued an order postponing until 
May 15, 1911, its order in the Arlington Heights Fruit 
Exchange case, by which rates on lemons from Cali- 
fornia producing points to eastern destinations were 
reduced from $1.10 to $1. A suit attacking the validity 


of this mandate is now pending in the United States 
Commerce Court, 





Arkansas Board Disposes of Cases 


Little Rock, Ark. April 14.—The state railroad 
commission at its recent meeting here disposed of the 
following matters: 

Request was filed to abrogate the rule requiring 
prepay on cottonseed on points east of the Mississippi 
River to Arkansas points. The complainants claim that 
Arkansas is the only state in the South where the 
rule compelling prepay freight on cottonseed applies. 
The commission decided that the rule should be abro- 
gated and issued a request to the different railroad 
companies to change same at once. 

The application asking that slack coal rates apply 
to lignite, was dismissed on account of the absence of 
complaints. This matter has been on the docket for 
six or seven months, and no one has offered to show 
cause why this rate should apply. 

The request for a special rate on wheelbarrows 
from Parkin to Little Rock was withdrawn by the 
Merchants’ Freight Bureau. 





STATE COMMISSION POSTPONES HEARINGS. 

Austin, Tex., April 14—Two hearings which were 
to have come up before the state railroad commission 
On Tuesday of this week have been postponed until 
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May 9. The first was whether the St. Louis Southwest- 
ern and the Eastern Texas Railroad companies are to 
be considered as under one management and control, 
and take single line rates for traffic moving over the 
two lines. The second matter postponed was whether 
free return service should be given by express companies 
to all empty carriers. 


CONTINUES TAP LINE SUSPENSIONS, 


Washington, D. C., April 14.—The Interstate Com- 
merce Commission has issued orders extending until 
June 1 the suspension of schedules canceling through 
rates with tap line connections. 


Cotton Mill Fight Over? 


Charleston, S. C., April 14——According to a recent 
statement by Lewis W. Parker, a cotton manufacturer 
of Greenville, the fight between the cotton mills and 
the railroads over rates on cotton piece goods between 
interior points and this city and through rates to New 
York has been settled by an agreement out of court. 

The statement of Mr. Parker is in effect that the 
agreement has been reached on two questions. One, in 
regard to the through rate from interior points in South 
Carolina to New York, is to fix maximum rate of 45 
cents, the roads agreeing to reduce to this figure wher- 
ever the rate now exceeds it. The other question was 
in regard to the use of Charleston as a port, and it is 
regarded that on shipments of goods on all through rates 
a provision of stoppage in transit is to be made, enabling 
goods to be stored in Charleston and distributed from 
there without extra charge. ‘ 





PERMITS VIOLATION OF LONG AND SHORT HAUL. 

Indianapolis, Ind., April 14.—Permission has been 
granted by the state railroad commission to the Chicago, 
Terre Haute & Southeastern Railroad to make a rate 
of 50 cents per ton on coal from the Clinton district 
to Indianapolis via West Dana, in connection with the 
c., H. & D. The new rate, which is less than, that 
to points intermediate, is established to meet the com- 
petition of the Cleveland, Cincinnati, Chicago & St. Louis 
Railway. 


INVESTIGATING ALLEGED REBATES. 
Cleveland, O., April 14—It is reported that the 
federal grand jury is investigating the question of 
alleged illegal concessions to local coal and ore ship- 
pers by the railroads. Special Attorney Marble of the 
Interstate Commerce Commission has been here in con- 
nection with the case. 


SENATE PASSES EXPRESS REGULATION BILL. 

Lansing, Mich., April 14.——The state Senate has 
passed the Scott bill, giving the railroad commission 
the power to regulate express rates. 


WOULD PROHIBIT COMPETITION WITH MAILS. 
Washington, D. C., April 14—A bill to prohibit 
express companies and common carriers from com- 
peting with the Postoffice Department in the trans- 
portation of mail matter weighing less than eleven 
pounds has been introduced by Representative Howard 
of Georgia. The bill sets forth that the express com- 
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panies have encroached upon the constitutional right 
of the government to maintain a monopoly in trans- 
portation of available mail matter. 


INDICTED ON MISBILLING CHARGE. 
Richmond, Va., April 14—E. B. Taylor & Co. of 
this city have been indicted by the federal grand jury 
on the charge of misbilling. It is alleged that the 
indicted misrepresented nine different shipments deliv- 
ered to the Atlantic Coast, Seaboard Air Line and 
Southern railways, “destined to points in the South. 


To Reduce Steamship Rates 





New York, April 14—Announcement has been made 
that the Morgan and Mallory lines will reduce their rates 
to Texas ports to meet the class adjustment ordered by the 
Interstate Commerce Commission in its decision in the 
Texas commission case. 

The new schedule, which is siated to go into effect 
the 15th of next month, as compared with the present 
rates, shows the following: 


Port to port— 














Classes, ———-—---- 

2 3 4 5 A B Cc D E 

Present rate ...... 91 a ae ee aS | 2; 36 

Now rate ..ses<ice 92 7 6 61 40 4 40 338 $2 «32 

Reduction ....... 4 8 5 6 5 4 4 + 
Seaboard territory to Houston-Galveston— 

————______—_——_- Classes. 

1 2 3 4 5 A B Cc D E 

Present rate ..... 1.07 89 78 66 6&3 59 5&8 45 44 44 

FRG. FERS accccscs 1.07 8 70 60 48 53 48 4 40 40 

Reduction ....... $ 8 6 5 6 5 4 4 4 





POSTPONES CEMENT RATE HEARING. 

Austin, Tex., April 14—The state railroad com- 
mission has postponed from April to the May hearing 
the matter of a readjustment of carload rates on ce- 
ment from Harrys and Eagie Ford to points on the 
Frisco. At present there are emergency rates in effect 
to meet reductions on cement from Oklahoma points 
to Texas towns on the Frisco. 


EXPRESS CASES AGAIN POSTPONED. 

St. Paul, Minn., April 14—Owing to the continued 
absence of the attorney-general in Washington, the 
state railroad and warehouse commission has again 
postponed its general inquiry into the reasonableness 
of existing express rates and the extension of free 
delivery limits in Minneapolis. The cases have now 
been docketed for April 27 and 26, respectively. 


NEW JERSEY BOARD TO HAVE. RATE POWER. 
Trenton, N. J., April 14.—By a vote of 16 to 1 the 
state Senate has passed the substitute bill giving the 
state commission power to fix rates. The measure 
now goes before the Assembly, where its fate is said 
to be in doubt, it being understood that the lower 
House is in favor of a more radical measure. 


CHALLENGES INCREASE CLAY RATES. 
Indianapolis, Ind., April 14—The general increase 
in Indiana rates on burned clay building material has 
been challenged in a petition which Murphy Bros. of 
Indianapolis sought to file with the state board a few 
days since. The complaint covered a rate from Indi- 
anapolis to Grand Rapids, Mich., and the petitioners 
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were referred to the Interstate Commerce Commission. 
The railroad commission will investigate the increases 
so far as they apply to intrastate shipments. 


To Hear Saddlery Case 


Austin, Tex., April 14——The railroad commission has 
issued notice of hearing for May 9 to consider appli- 
cations of saddlery jobbers and manufacturers for read- 
justment of ratings on certain saddlery articles as fol- 
lows: 

“The following articles may be shipped with hames 
in mixed carloads at class A rates: Buckband buckles 
or hooks; currycombs, boxed; ink, harness, in tin cans, 
boxed; rope halters, boxed or in bales; saddle felt, in 
bales; saddlery, N. O. S., and saddlery hardware, in 
boxes; stirrups, metal or wood, in boxes or crates; 
sweat collars and sweat pads, in boxes or bales; whips, 
whip handles and whip stocks, in boxes or crates. 

“Rope halters: In bales, L. C. L., first class; in 
boxes, L. C. L., second class; whips, whip handles and 
whip stocks, N. O. S., in bundles, L. C. L., first class; 
in boxes, L. C. L., second class. 


AVERAGE DETENTION LESSENING. 


Houston, Tex., April 14.—The February report of the 
Texas Demurrage and Storage Bureau shows that 1,234 
stations reported 86,282 cars, of which 93.79 per cent 
were released within the free time allowance, against 
92,449 cars from 1,168 stations in February, 1910, with 
92.95 per cent released before charges began to accrue. 
The average detention for February of this year was 
1.88 days per car; last year, 1.93. 


Situation Wanted 


With established Commercial Industry as Traffic Man- 
ager. Have had a most complete and thorough edu- 
cation in traffic affairs gained through 15 years’ ex- 
perience. Am fully conversant with the duties and 
usages of Commercial Traffic Departments. Am 
located in Chicago, but would consider offer elsewhere 
if sufficiently attractive. Best of references as to 
ability and character. Address 


X 212, Traffic World, Chicago 


POSITION WANTED 


Young man, combination rate clerk and sten- 
ographer, eight years’ experience railroad traf- 
fic department, at present employed with 
Transportation Bureau, desires change of 
location. Prefers position with live Trans- 
portation Bureau, or Commerce Commission. 


K. $.18, THE TRAFFIC WORLD, 
Chicago 




























April | 





ssion. 
eases 





m has 
appii- 
read- 
is fol- 


hames 
uckles 
. Cans, 
elt, in 
ire, in 
crates; 
whips, 


iss; in 
es and 
class; 


. of the 
it 1,234 
er cent 
against 
0, with 
accrue. 
ar was 


ic Man- 
th edu- 
ars’ eX- 
ies and 
. Am 
Isewhere 
s as to 


Se 


D 


id sten- 
ad traf- 
.d with 
inge of 
Trans- 
mission. 


IRLD, 





April 15, 1911 











Sell The OIL TRADE 





Some 1,100 Independent Oil Jobbers and 
Refiners and nearly 10,000 Oil Producers in 
this country are Constantly in the market for 


Steel Tanks Tank Cars 
Pipe Boilers 
Hose Steam and 
Hose Couplings Gas Engines 
Belting Chemicals 


You can reach this big and growing market 
ONLY through 


The National Petroleum News 


Representing Independent Oil Men 
Rose Building Cleveland, Ohio 


Employ it as YOUR Salesman. Write Us. 
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, YOU NEED IT 


Railroad Traffic and Rates 


By EMORY R. JOHNSON and GROVER C. HUEBNER 


(UNIVERSITY OF PENNSYLVANIA) 


An unbiased text-book for the student of trans- 
portation, both in and outside of the railroad 
service. Explains in detail the development of 
the rate-making in different sections of the coun- 
try, the organization of the trafic departments 
of typical lines, the division of labur, the han- 
dling of Red Ball freight; how freight and pas- 
senger records are kept. Freight, passenger, mail, 
express and Pullman traffic exhaustively treated. 

This work is the result of long study by its 
authors. In addition, it has had the benefit of 
the criticism and suggestion of prominent rail- 
road men who are specialists in their particular 
fields. 

Two volumes, over 900 pages, illustrated with 
over 150 charts, maps and reproductions of forms 
actually used on American railroads today. 
Thoroughly up-to-date. 


Price $5.00 Net; Postage 42c Extra 


THE TRAFFIC SERVICE BUREAU 


Old No. 12%—- 8060. MARKET ST., CHICAGO, ILL. 








First printing, a large edition was sold in advance of publication. The second printing contains full treatment 
of the Mann-Elkins Act of June 18, 1910. 


BARNES on 
INTERSTATE TRANSPORTATION 





Including all Common Carriers, such as Railroads, Express Companies, Sleeping Car 
Companies, Pipe Lines, etc. 





By HARRY C. BARNES of the Cincinnati, Ohio, Bar 


MONG shippers, railroad men, traffic officials of railroads and industrial concerns, and others, 
there has been long felt a demand for a work on Interstate Transportation, treating the subject 
from the practical side. Barnes on Interstate Transportation combines the practical with the 

legal and the result is a book of exceeding great practical value to every shipper, traffic manager, 
railroad and express official and agent, railroad counsel, freight bureau, and, in fact, everyone inter- 


ested in questions of Interstate Transportation. 


@ Among the important subjects covered are: Freight and Passenger Rates, Rebates, Car Shortage, 
Terminal Facilities, Anti-Trust Laws, Employer's Liability, Carrier’s Liability, Connecting Carriers, 
Pooling Contracts, Procedure before the Interstate Commerce Commission, Penalties and Forfeiture, ete. 


@ The appendices of the book contain full reprints of all important statutes governing Interstate 
Transportation, and the Act to Regulate Commerce is shown in all its several stages of development. 


One volume, about 1300 pages 


Backram Price $6.00 Delivered. 


THE BOBBS-MERRILL COMPANY, 


Publishers, Indianapolis, U. S. A. 
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Directory of Transfer Agents, Freight Forwarders, 


Warehousemen, 


CATHCART TRANSFER 
& STORAGE CO. 


ATLANTA, GA. 


BALTIMORE TRANS- 
FER CO. 
Light & Lombard Sts. 
BALTIMORE, MD. 


THE BENEDICT WARE- 
HOUSE & TRANS. CO. 
rs5th and Welton Sts. 


DENVER, COLO. 


UNION TRANSFER & 
STORAGE CO. 


INDIANAPOLIS, IND. 


F. A. WALSH & CO. 
MILWAUKEE, wis. 


BINGHAMTON, N. Y. 
WARBHOUSB COM- 
trans 


BUFFALO, N. Y. 


STORAGE & CARTING 
co 0-356 Seneca St. “Unsurpassed 
facilities” for storing, handling, trans- 
_ ferring and forwarding goods. Tele- 
phone No. 683. 


CHICAGO, ILL. 
FORWARDING 


ND WAREHOUSE & TRANS- 
FER CO., 434 and Robey Sts. Belt 
line warehousing and reshipping ge 
out teams. Carloads received rail o 
lake and reshipped rail, L. C. L., 
Chicago rates. Insurance rate, Ao 


G. SHELDO 

Block. Import and export freight con- 
tractors, warehousemen and insurance 
agents; custom house brokers and 
-eustem house attorneys. 


im 


MINN. TRANS. & STOR- 
AGE CO. 
122 S. sth 8t. 
MINNEAPOLIS, MINN. 


WARWICE a THOMSON 
Cc 


654-660 West sath &t. 
NEW YORE 


SOUTHWEST TRANS- 
FER & STORAGE CO. 
OKLAHOMA CITY, 
OKLA. 


PHILADELPHIA WARE- 
HOUSE CO. 


PHILADELPHIA, PA. 


PROVIDENCE WARE- 
HOUSE CO. 


PROVIDENCE, R.L 


OETROIT, MICH, 
. Se co., LTD., 


General cartag 
Spectal attention to Re distribu- 


ram READING TRUCK Co., 6th and 
thorized 


livered as 


ELMIRA, N. Y. 


HLMIRA Y 
General storage, transferring 
warding. Warehouses accessible to all 
ra: Prompt service. 


LOS ANGELES, CAL. 
LOS ANGELES TRANSFER we 
road e and freight 


B wa) Baggag 
distribution; ‘consignments and car- 
loads our specialty Established 1885. 


co. 


LOUISVILLE, KY. 

LOUISVILLE PUBLIC Pages ye lm 
pat Aad A INC. Import and export 
shipping. age agents, custom srg bg LN “a 

and free warehouses. 


Custom House Brokers, etc. 


THE COLORADO 
TRANSFER & STORAGE 
co. 


PUEBLO, COLO. 


BOWMAN TRANSFER §8. 
& W. CO. 
708 E. Main St. 


RICHMOND, VA. 


SEATTLE TRANSFER 
co. 


SEATTLE, WASH. 


GEORGIA LIGHTERAGE 
& TRANSFER CO. 


SAVANNAH, GA. 


THE TOLEDO WARE- 


HOUSE CO. 


1309-19 Lagrange Street. 
TOLEDO, OxKIO 


ST. LOUIS, MO. 


ASHLEY WAREHOUSE CO. Bonded 
and general 


facili- 
ties. Sore promp handled. Custom 
house entries attended to. Insurances 
ise. Track connections. 


BONDED SBXPRESS & TRANSFER 
co. ng ny of bulk shipments, 
Consignm 


carloads 
Heited. —_— 


SALT LAKE CITY, UTAH. 


oan 


and distributing 
tribution our 
prompt. Estab 


SFER, 
er transfer 
Carioad dis 
ty Reliable and 
hed 1872. 


SCRANTON, PA. 


CHANTS’ AREHOUSE co. 
Nee ge storage, ener and for- 
warding; railroad sidings. The 
caus Co., pen rem 


WILKESBARRE, PA. 


: CHANTS’ bal gn nei  m 
torage, transfer orwarding. 
enbush Co. 0 oe 


co. 
The 
Quack: 





THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


TO MANUFACTURERS: 


To reach the western trade promptly and economically many of your compet- 
itors in the central and Eastern States have found it greatly to their advan-' 
tage to establish distributing warehouses or branch factories at the Missouri 
river.--- Perhaps you are planning to do the same. If you are thinking of; 
locating a distributing warehouse or a branch factory in the middle west it 
will be worth your while to communicate with us. We'have something of real 
interest to present to youe = % 

Address 


Business Men's League of St. Joseph, Mo. 


Commissioner. 


In many important lines St. Joseph is the Leading Merchandise 
Distributing Center west of the Mississippi River. During 
the year 1910 western retail dealers tothe number of 5,000 
made personal visits to this market to purchase goods. 


MEMBERSHIP 


IN THE 


TRAFFIC SERVICE BUREAU 
or VALUE 


THE BIG SHIPPER —whose traffic manager might otherwise have to make frequent trips to 
Washington. 


THE SMALLER ONE—whose traffic manager has other work, hence cannot give to traffic 
matters that careful study which enables him solve some of those difficult traffic problems. 


THE SHIPPER WHO HAS NO TRAFFIC MANAGER-—and who, in conse- 
quence, frequently doesn’t know concerning the legality of some rate, the validity of some 
claim, the proper interpretation of some ruling, etc., etc. 


LET US EXPLAIN FURTHER—WRITE US TODAY 


THE TRAFFIC SERVICE BUREAU 


o s 
NEW NUMBER, 30 SOUTH MARKET STREET Cuicaco, ILL. 
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18A 


NOW READY 


Conference Rulings Bulletin a3 


| NUMBER 5 
__ Expected Any Day 





Eatered 








Vol. V] 








Photographic Reproductions, Printed on Good 
Paper—Regular Tariff Size 


CANCEL ALL PREVIOUS ISSUES 
| MANY IMPORTANT CHANGES 
YOU MUST HAVE THESE ISSUES 


TO BE UP TO DATE 


i8-A B-5 
SINGLE COPIES is gn SINGLE COPIES cg it 
10 to 25 . . . 80c EACH | 10 to 25 . ». +» 30c EACH 
25 to 100 Y Ra Geet ih. 25 to 100 ee RR a: 
ee ee 5 Ea = =— 
Over 500 en: a Over 500 OO aS Lt a 


Orders for 10 copies or less, by mail, postage paid. Larger orders 
by mail, express or freight, at consignee’s option and expense. 


THE TRAFFIC SERVICE BUREAU 


30 South Market St. (Old Number 126 Market St.) Chicago 


ORDER NOW 


